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CHAPTER I
INTRODUCTION
A. Statomont of Purpose of Research

The seoventy=five Christian Day Schools operated in the State of Cal=-
ifornia by the two districts of The Lutheran Church--Hissouri Synod had
2 unique distinotion umtil late 1966, Out of the nearly 1,400 in the Syn-
od in the United States, these were the only schools that had to pay tax-
es on thelr bulldings, playgrounds and parking lots. Several times since
tho constitutlon of tho state was drafted in 1879 attempts had been made
to socure exemption from taxation for such non=profit private schools.

As in other states, their sponsoring churches were tax exempt sinee the
state was formed.

Especially sinoe the early 1920's, the Roman Catholic Gh.m-éh had
been endeavoring to seoure tax exempt status for its elementary amd se=
condary schools. Lutherans have been called on for their position, op=-
inion and support (or opposition) each time the issue arose in the legis-
lature or on the ballot, Tho record shows that Lutherans have been, and
still are, aligned on both sides of the issue.

When the California State Legislature in 1951 passed the so-salled
Waters Bill to exompt the schools, a publio furor: arose., Missowri Synod
olergy and laity were ill prepared and much divided. Numerous opinions
were expressed at pastoral conferences, showing varying shades of opinien
and prejudice, but little historical judgment and some instances of un=-
sound reasoning. The ensuing five years pointed up the need far an eval-
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uation of this church-state problem in the light of Lutheran theology,
history and practice.
Thus the specific problem posed for this thesis is AN EVALUATION
OF THE ARGUMENTS FOR AND AGAINST TAX-EXEMPTION FOR NOH=-PROFIT PRIVATE
SCHOOLS IN CALIFORNIA,"

Be Limited Scope of the Subject

The development of the thesis will foous on the years 1951 to 1956,
The first marks the passage in the California Legislature of the measure
oxempting from taxation non-profit private schools of less than collegiate
grade. In December, 1966, a decision of the United States Federal Supreme
Court <?.eolared that the California statute presented no substantial federal
question. This action, in effect, quashed efforts of opponents of tax=
exempbtlion to foil the will of the majority of voters in the state.

All pertinent arguments adduced for and against exemption are treated
in the following pages, some very briefly; others, which have far=reaching
remifiocations for the church and religious liberty, will be treated at
length, Ordinarily, the following method will be utilized: the argument
will be stated, then the antithesis (if there is one), and thereafter an
ovaluation of the argument in keeping with historie Lutheran prineiples.

Co A Validation of the Study

Lutheranism has been accused of "quietisn™ because of its tradi-
tional "hands—off policy" in matters political. However, a survey of
books by Lutheran authors, especially since World Wer II, indicates an

inoreasing aw. eness of the responsibility Lutheran leaders have toward
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the commonwealth, end to provide guidance so that its constituency ocan
aot and vote intelligently,

This awakening interest in Lutheran soclal ethleos finds one of its
chief focl in the field of education. Both religion end school are inter-
ested in and deal with the mind end spirlt of man, Here the tension be=-
tween church end state, each in its role as teacher, becomes evident,

Thus an editorial in Lutheran Education, official educational journal of

The Lutheran Church-=lMissourl Synod, speaks of "an awakening concern with

social action." The writer of the article states,

Our pastors « « « have an obligation to guide members of the parish
in the correct paths of oltizenship. We must be interested in good
government. We must be interested in the people who hold the offices.
Wo must evaluate their qualifications., We must know what progrems
they are trylng to introduce.

Therefore it is our responsibility to work for a govermment that
shows itself to be a minister for good by being mctive Christian
vorkers in the kingdom of God snd the kingdom of the State.?2

The authoritative Lutheran Cyclopedia points out the necessity of

proper relations with government in educational matters under the caption,
"lLegislation Pertaining to Christian Education," where it is stated,

Even in a country that maintains the separation of Church and State,
such as the United States, there are a munmber of areas in the field
of Christian education where the interests of Church and State meet,
and where legislation is necessary to clarify issues, to insure jus=-
tice, and to assure an orderly procedure, This legi.slatéon deals
chiefly with educational standards and supervision . . »

lgferbert] G fross], Lutheran Education, LXXXIX (Februery, 1953), 258.

21bid.

Bwﬁlliam]l\. K[ramer], Lutheran Cyclopedia (St. Louis: Concordia
Publishing House, 1964) 537215,
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In our complex day, as the encroachments of pragmatism and secular-
ism press upon the church, and many groups and individuals are challenging
soms of the basic assumptions of church-state relationships, "there must
be eternal vigilance for the cause of political liberty as for the cause
of Christian liberty," as Carl S, lieyer wrote in a recent article in Con=
cordia Theologiocal lionthly. He continues, by stating that a

"practical, outspoken application of Holy Seriptures to the condition
of a place and time" (to use a phrase applied to Luther) is entirely
within the task of the church; "the oreated orders, the callings of
human soclety, the 'ilustitia oivilis,® and the law, are themselves
the instruments of God's own personal action.

The problem under discussion in this thesis would not merit serious
consideration if it were a simple question of whether or not a sovereign
state wanted to further narrow its tax base by exempting from taxation
church=related schools of less than college level, The problem was com=
plicated by the many issues that have been injected by proponents and op=
ponents. Nor did the final action of the Federal Supreme Court indicate
the complexity of the issue.® The court's opinion did not even deal with
the church-state problem but merely refused to consider the California
Supreme Court’s earlier opinion that the tax-exemption statute presented
no substantial federal question., Validity of this study lies in the many
arguments and counter-arguments that were adduced throughout the years dur-
ing which the matter was before the legislature, before the people in a
referendum at the polls and through three courts,.

That the question of tax-exemption for church-related elementary and

4Carl S. Meyer, "The Role of the Church in the Political Order," Con-
cordia Theological Monthly, XXVII (December, 1956 )s 935.

5Infra, section D., "History and Present Status of Problem," pp. 8-12.
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secondary schools raises a host of kindred questions is indicated by the

six-column artiole by Harold E., Fey in The Christian Century, August 8,

1951, After giving a lengthy account of the part which Archbishop John J.
Mitty of San Franoisco played in getting the exemption measure through the
state legislature, he discusses several of the issues involwved when he
vrites,
The fundamental issue of whether church schools should be taxed trou-
bled many church leaders. If parochial schools are taxed, why exempt
colleges and seminaries? And if ohurch schools are taxed, why exempt
charitable institutions and the churches themselves? Since parochial
schools are exempted in other states, why should they be taxed in Cal=
ifornia?6
However, lirs Foy is inaccurate when he criticizes action of "Lutherans,
Seventh Day Adventists, and others maintaining schools™ as "siding with the
Roman Catholic Church . , « for financial reasons."™ He charges that these
groups "have not thought out . . « the question whether thelr schools can
rightly claim to have a public funotion and so be entitled to exemption,"
In view of the fact that all the other states outside of California ex-
tend the privilege of tax-exemption to church-related aschools, it is hardly
fair of Mr. Fey to state that "Many supporters of Protestant schools have
seized the chance to save money by riding the tail of the archbishop's
ample robe,"™’ Such charges from the man who since 19566 is editor of The

Christian Century, leading liberal Protestant journal, must be seriously

considered anxd answered.

The writer expressed his concern in The American Lutheran shortly

6Ha:'olti. E. Fey, "Should Parochial Schools be Taxed?," Christian
Century, (April 8, 1961), reprint.

T1bid.
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after the United States Supreme Court’s action on the tax-exemption ques=
tion in the following words,

Some of the burning questions that need study ares Is tax-~exemption

tantamount to tax support? Is the church freer when it pays taxes

"like everyone else,™ or when it is exempted? Rome has not kept it

a secret that she seeks out and out tax support for her schools. At

what point should we resist her progress toward that goal? « « « Is

there such a thing as "a Lutheran view" of these issues, or mst we
approach them on an "each man for himself in the light of consoience"
basis?

All Ameriocan Lutherans should be able; to combline their schelarship to

provide some historical background and supply the answeres %o some of

these questions.

While the issue was burning in California, such a diversity of opin-
ions was expressed by Lutheran pastors, as well as by clergymen of other
denominations, that a study of the lasues involved is in order.

Further relevance and urgency lie in the declaration by the anti-tax-
exemption forces in California that they internd to re-open the matter,
This development raises the possibility that the entire issue of exemption
for all religious institutions may eventually be called into question.

Another significant factor that should be noted is that approximately
five per cent, or sbout one in twenty of all the non-Roman Catholic paro=
chial schools in the United States are located in California. It is one of
five key states where between 860 and 900 of the nagtions nearly 3,000 paro=
chial schools are located., According to a bulletin issued by the Central
Department of Research and Survey of the National Council of Churches of
Christ in the U.S.A., "Wisconsin and Illinois each have slightly more than

200 church day schoolss HMichigan about 176; California and Minnesota from

8Robert K. lMenzel, "Court Upholds California Tax Exemption,™ The
American Lutheran, XL (February, 1957), 15.
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about 125 to about 160, California has by far the largest number of

schools other than the Lutheran and Reformed [:I.tali.oa ndded]."g Viith
about one-twentieth of all church related schools concentrated in one
state, California may well be the state to watch, It could well besome
the battle=-ground for nation-wide efforts to trim the tax exemptions given
to religious institutions and properties,

This monograph will attempt to set forth a Lutheran basis for eval=-
uating the arguments and claims relative to the issues raised in comnec-
tion with the tax-exemption of church-ovmed properties, in particular to

their charitable and educational facilities,
D. History and Present Status of Problem!©

The problem of taxation of non-profit schools was created in the
State of California when the state's constitution was adopted in the year
1879. The most stringent action relative to tax-exemptions was taken in
the constitutional provision, which reads,

All property in the State, except as otherwise in this Constitution

provided, not exempt under the laws of the United States, shall be

taxed in propertion to its wvalue, to be ascertained as provided by

law, 1

Passage of the oonstitution with the above provision resulted in the
imposition of taxes on non-profit private schools, churches, cemeteries,

and hospitals. In this regard California's action was unparalleled else-

9Religiouu Day Schools Under Protestant Auspices,” Information Service
Bulletin, issued by the National Council of Churches of Christ in the UeSeA.,

1050urce for this section was Speakers' Manual and Fact Book (San
Franciscot: Californians for Justice In Education, 924 deYoung Buil

[1962]), lithographed, =G cPOM S;—_-WNARY

llgtate of California, Constitution ( 1879) B ﬁohlﬁ_ *otet!
A 1
LOUS 5, !=.0;__.

ibid., pe. 24,
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vhore in the nation,

By 1914, thirty-five years after adoption of the constitution, and
after vigorous campaigns, the people of the state had granted exemptions
to Stanford University, University of Santa Clara, University of Southern
California, St. lary's University, and other non=-public educational insti-
tutions of collegiate grade.

Aftor 1914 only the elementary and high schools of non-profit private
character continued to pay taxes.

In 1926 a proposed amendment to the state constitution exempting those
non=profit secondary schools acoredited to the University of California
was defeated by the voters 614,000 to 343,000, In 1933 a proposed amend-
ment to the constitution exempting non-profit sochools of less than colleg-
iate grade (including those of elementary level) was defeated by the voters
772,000 to 518,0()0.12 In 1937 a similar proposed amendment was refused

passage by the senate of the state legislature on the grounds that such a

121‘& is significant that the official Proceedings of the Iwenty-

Sixth Convention of the California and Nevada District, The Lutheran Church--
iissouri Synod, in convention assembled July 6-12, 1926, do not contain

any reference to a referendum on the ballot to exempt those non-profit se-
condary schools accredited to the University of California. This measure
would have taken California Concordia College off the tax rolls. The is-
sue was being hotly debated while delegates sat in convention without

taking note of 1t by convention action.

Neither do the Proceedings of the Thirtieth Conventlon, June 28 to
July 1, 1933, make any reference to the proposed amendment to the Calif-
ornia Constitution to exempt non=profit schools of less than collegiate
grade (including those of elementary level), This measure was being de-
bated publicly at the time.

The Official Proceedings of the Third Annual Convention of the Southern
California District, meeting July 10-14, 1958 do not mention the matter
either,

A search of the "Theological Observer™ section of the Concordia Theolo-
gical Monthly for the years 1933 and 1934 did not reveal the publication of
any news items regarding these developments in California.
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measure had been twice rejected by the voters of the state.13

In 1944 tho voters passed an amendment to the astate constitution
granting the legislature power to exempt from taxation "all or any por=
tion of property used exclusively for religious, hoapital or charitable
purposes.™4 '

Since this scotion vias not self=-executing, legislation wvas required
to spell out exactly which properties were to be exempted. The legisla=-
ture added a section to the Revenue and Taxatlon Code relating to the so-
oalled "welfare exemption,™ The following section beeame effective October
1st, 19493

Property used exclusively for religious, hospital, soientific, or

charitable purposes owned and operated by community chests, fumds,

foundations, or corporations organized and operated for religious,

:::zifa::.,.oientiﬂc, or charitable purposes is exempt from taxa=-

Seven provisions follow to assure that no profit accrues to any indi-
vidual or corporation, and that such property be used only for the intended
purpose. The conoluding and orucial paragraph reads as followss

The exemption provided for herein shall be kmovm as the “welfare ex=-

emption.™ This exemption shall be in addition to any other exemption
now provided by law. This section shall not be construed to enlarge

the college exemption or to extend an % held
or used as an educational Institution of less ooﬁeggﬂa grade
{italics added].1®

Two years later (the California Legislature meets biemnially for legis-

lative session), on March 19, 1951, Assemblymsn Laughlin Waters, with fifty-
seven co-authors (thus assuring passage in the eighty-man Assembly), intro-

lsma‘book for Speakers and Chairmen (San Franoiscos California Tax-

payers Alliance, 630 Market Street, L1952)), lithographed, p. 3.

l45tate of Calicfornia, Constitution, Art. 15, sec. lc.

lss'hte of California, Revenue and Texation Code, sec. 214.
16 1hid.
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duced Assembly Bill 3383 to amend section 214 as followss

e o o OF 0 oxtond an exempiion ke preperity held by or used as an ed-
ueatienal insbibubion of iess than eeliepiate grade. Property used

exclusively for school oses of less than collogiate grade and

owned operated by reﬁ ious, hospital or oharI%sie funds, founda-
%ions or corporations, whioh mp_e%! and Funds, foundations or corpo-
rations meet all the requirements of this section, shall be deomeg Ea
be within the exempbion provided for In Section L 1o of Article XIII of
The Constitution of the State of California and this section.l7

The amendment exempting private non=-profit schools of less than col=
logiate grade was passed unanimously in the Assembly, and passed with a
vote of thirty=-three to three in the Senate on April 24, 1951,

However, before the measure became law ninety days after adjournment
of the legislature on June 23, 1951, a referendum proceeding was started,
and suffioient petition signatures secured to place the issue before the
voters.

Aftor a bitterly-waged campaign the measure was approved on November
4, 19562, by a narrow margin of 2,441,065 to 2, 343,628,

The following February, 1963, Alfred J. Lundberg, chairman of the Cal=-
jifornia Taxpayers Alliance, which spearheaded opposition to the measure from
the outset, filed a taxpayerts suit in Alameda County Superior Court chal=-
lenging constitutionality of the law,.

Defendents in the sult were the City of Oakland, Alameda County, and
the State of California. The Roman Catholic Welfare co:.-pora'b:lon, although
not mentioned in the Lundberg suit, "intervened" as the most vitally affec=

ted party.
On August 17, 1953, a special three-judge Superior Court panel ruled

1731::-!:@ of California, Revenue and Taxation Code, sec. 214. The
quotation is a facsimile of the printed Assembly Bill No. 3383 before its
passages Sections of the bill which change existing statutes are indicated
by orossed out letterss new seotions are italiciszed.
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by 2 2=1 vote that tho measwre was wmoonstitutional, The cowrt merely
stated that nothing in the State's Constitution as of Hovember, 1952, per=
mitted exemption of non-profit schools., The Cowrt did not even consider
the larger charge by Lundberg that the measure violates the Federal Consti-
tution by "providing s subsidy for religious indoctrination by the State."18

On Juno 7, 1966, the State Supreme Court, to whom an appeal was made
by ‘the Roman Cetholic Welfare Counocil and the previously mentioned olvie
units, reversed the marjority opinion of the County panel. The Supreme
Court ruled that the law granting tax exemption to parochial schools is
congtituitional by a 4-8 decision.1?

Tho court refused on July 5, 1966, to recomsider its ruvling of the
previous month.

On Deceomber 3, 1956, the Federal Supreme Court dismissed the challenge
to the Californias tax exemption measure by a €=2 vote, with Justices Black
and Frankivrtor dissenting.

Noxt day opponents of tho measwre said that if no further recourse oan
be made to the cowrts they intend to bring the entire issue before the
voters of the state again, Earl C. Behrens, political editor of the Samn
Francisco Chronicle, wrote,

The proposed initiative would also ban the state from spending any

public fumds for these schools. This could stop children from paro=

chial schools from riding in public school buses even when such buses
pass the door of private mchools.20

18pskland Tribume, August 18, 1953, fromt page.

19mfra, Appendix C, p. 107.
20gan Francisco Chronicle, December 65, 1956, p. l.
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lire Bohrons further observed,

The entire tax exemption issue might be involved in the proposed ini-

tiatives Theore was spoculation that oven such universities as Stanford,

Southern Californie and Santa Clara might bo hit. Some of those in-
terested in the proposed initlative insist on onding all tax oxemptions
for all private schools == from grammar schools through universities.2l
llames of the sponsors of this new campaign to eliminate the exemption

of religious or non-profit private schools from state property taxes were

made public on lay 1, 19567. The San Franocisco Chronicle carried the follow=

ing news iten on lay 2nds
The list, including leaders of Protestant churches and of the Masons,
was reloased in Sacramento after the Attorney General's office . « o
announced it had prepared a title as required, for their initiative
constitubional amendment.

Sponsoring 'l:hs gampaign is a committee of Californians for Public
Schools « ¢ o 2

Evidently tho problem will continue to be debatsd hotly in California

for many years to comed
Ee« Data Bmployed in Study

Chief sources of information are the voluminous materials eirculated
by proponcnts and opponents of the measure, many of which will be referred
to specifiocally in the following pages. These include pamphlets and entire
books of baokground, information, and unveiled propaganda.

A oonsiderable body of informetion acorued to the writer in the course
of a five-year tenure of office as Directar of Public Relations for the
California and Nevada District of The ILutheran Church--Missouri Synod, in
whioh' capacity he participated in numerous conferences and debates on the

211pid.
223an Francisco Chronicle, liay 2, 19567, p. 6.
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subject.
Algo included in the data are various legal doocuments, reporis,

briefs amici ourime, and correspondence in the writer's files.

To supply the information necessary for a proper evaluation in the
light of Lutheran theology, history and practice, the printed works and
periodicals listed in the bibliography were consulted.

F. Observation

The believer's life in Christ will provide the motivation for all his
endeavor. As St. Paul wrote the Galatian Christians (Chap. 5), "That we
may valk in freedom Christ has made us free." This includes spiritual
freedom and, by extension, oivil liberties as well. It is in the belief
that this study will somehow contribute to the preservation of Christian
liberty that it wvas prayerfully undertaken.




CHAPTER II

ARGUMENTS OF THE PROPONERTS OF TAX EXEMPTION

The chief proponents of tax exemption for non-prefit private schools
are, quite naturally, the operators of such schools, The schools of the
Roman Cathollie Church in California are the most numerous, with an enroll-
ment of approximately ninety to ninety-five per cent of the total number of
pupils attending private schools. Strangely enough, no truly acourats fig-
ures on number of schools or number of pupils are available, for the reason

gtated in Church and State, published by Protestants and Other Americans

United (POAU), This organization made a survey of state school laws and
standards and discovered that many states leave private schools wmconitrolled.
Under the hoading of California, the survey stated,

Children of compulsory school age must attend public or "full==time

day school™ taught in English . « « « Explaining the lack of "detailled,

acourato information™ oconcerning private achool enrollments, a state

offielal asoribed 1t to the state omt:l.tution's prohibition of tax

support for soctarian institutions.l

According to an Informatlon Service bulletin issued by the Hational
Council of Churches of Christ in the United States of Amerioa, in 1952 (the
year the tax-exemption issue was being debated before the public) there were
between 125 and 150 Protestant schools of less than collegiate grade. On |
the basis of national figures in this report, the average size of Proteatant

sochools is about 66. This would place between 8,000 and 10,000 pupils in

lngtate School Laws and Standards—-A POAU Survey,” Ghuroh and gtate
VII (September, 1964) 5. The introdustory paragraph to This survey states,
The results « « « reveal that in most instances public nuthorit:l.u do not
know the smswer because they exercise no effective oontrol over (them)s
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Protestant schools in californ:l.l.z

According to Harold E. Fey, writing in The Christian Century, quoting

from the "stete chawmber of commerce, California has(in 1951) 2,119,299 stu=-
dents attending public schools, as against 165,000 attending parochial
schools."® Foy comments that this is a ratic of thirteen to one as against
a national average of ten children in public schools to every one in paro=
chial schools.

Therefore, only five to ten per cent of the children enrolled in pri-
vate schools in California are non=Roman Catholic,

Prine proponent of tax exemption, and most active in the offorts to se=
cure i%, was the Romean Catholic hlorarchy. Amnual savings to operators of
non=-prof'it private schools through tax-exemption were estimated all tis way
from $600,000 (San Francisco Archbishép John J. MHitty's figures) to 3 to

$6 millions e year (Califormia Taxpayers Alliance). It is impossible to
ascortain an exact figure, since a low evaluation has been customarily
placed on private sohools by county assessors.

Whethor tho Roman Catholic hierarchy "lobbied™ for the measure in the
logislature, as the opposing California Taxpayers Alllance contends, or whe=
ther the legislature initiated the measure spontaneously, as the Roman Cath-
olic leaders affirmed, cannot be determined conclusively. Probably the full
truth lies somewhere between the two.

2"!{0115101:3 Day Schools Under Protestant Auspices,™ Information Service
Bulletin, issued by the National Council of Churches of Christ in the U.S.A.,

ﬁi‘f‘(ﬁ; 3, 1952), 1.

SHarold E. Fey, "Should Parochial Schools Be Taxed?" The Christian
%’EFI' LXVIII (August 8, 1951), reprint, p. 3. Fey's figures for paro-
[ school enrollment do not agree with those supplied by proponents of
tax-exemption, of. infra, p. 24, Fey's smaller figure apparently exoludes
private schools umder non-religious auspices.
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Although the origins of the tax=-exemption measure may lie somewhere in
dark political rocesses, friends of the measure were revealed in the sub-
sequent dobate over it. In addition to the Roman Catholic Tielfare Corporation
the following groups were aotive in ocarrying the measure through the courts:

Pacific Union Conferonce of Seventh Day Adventists, and the Advisory

Council of Christian Schools, representing The Lutheran Church-=lig-

souri Synod, the FNational Union of the Reformed and Christian Reformed

Church, Brethren Churches, Nazarens Churches, the Four Square Church,

the Administrative Counoil of the NHational Lutheran Council Christian

Elementary Schools, the Protestant Episcopal Church, Baptist Schools,

Assembly of God Schools and Free leothodist Churchos.®

Prominent clergymen of soveral demominations supported the measure, as
did the Hon. Adrien J, Falk, San Francisco business executive and a former
president of the San Francisco Board of Education.

liost supporters of tax-exemption, it is true, had a "vested interest™
in 1t3; however, many professed to be interested solely in securing "Justice

in Education,™ as the slogan of the proponents phrased the issue.
Aes Every State in the Unlon Exempts Private Schools

In another section of this th.esi.ss we shall discuss the practice of
oxempting properties of religious institutions. In the following paragraphs
we shall demonstrate that California was the only state in the United States ‘
which had not extended tax-exemption to parochial schools. We shall fur-
ther demonstrate that this is a practice of such long=standing, and upheld
by so many court deoisions that it may be considered as normative in church-

state relationships in the United States.

43:-101' Filed Amici Curiae, In the Supreme Court of the State of Cal-
ifornia, S. Fe 9'6!3‘(5: Angeles: Parker and Sons, Inc., Law
Printera), cover, Hereafter referred to as BFAC.

ern, Ppe 37£f,.
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Anson Phelps Stolkes notes that "now ohurches are everywhere exempted
by constitutlons or statues,™ He states that "there is no standard
amount of real estate whioch is exempted along with the church edifice,”

but that "Schools are generally oxempt « « « ."s

However, Stokes does
not supply statistios as to the practices in the various states.

Proponents of tax-exemption for parochial schools in California made
the olaim that Califernis was the only state in the union that did net
oxtond such exemption. Opponents of exemption took exeeption to the
clain and stated flatly, ™We do not lmow that this is a trus statement,®’

The aunthority on churoch law in the Umited States, Carl Zollmn.a does
not deoide the issue, because seoveral states did not take measures to

exempt parochial schools from taxation until a number of years after pub=
lication of his book, American Church Law, in 1988.9

The majority of American states exempt parochisl schools from taxa=-
tion by constitutional or statutory provisions by directly naming them.lo
However, in California and sevoral other states the language of the cansti-

6pnson Phelps Stokes, Church and State in the United States (New
Yorks Harper and Brothers, 1950 Y 111, 420,

vnandbook for 8 nnd Chairmen (San Francisco: California
Taxpayers Allls ance, t stroet, '?.95 » lithographed, p. 16.
Hereoafter referred to as GTA. q)

Scar1 Zollmann, Ameriocan Church lLaw (St. Pauls West Publishing Co.,
1933). PPe 358=-60,

9cra, Pe 16, ™In 1933 when Californians last refused to grant this
tax exemption the same argument was proffered . « « «» We dolnow that
soveral of the adjacent states . . « passed such exemptions within the
last few years."

locp. w" A. p. 10"0
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tution does not directly name schools or educational institutions as being
oxempt. In such instances the question of tax-exemption must be decided
by the courts, or through leglslative enabling acts.

The American states in whioch the language of comatitutional or statu=-
tory provisions for tax=-sxcmption do not mention schools or educational in=-
stitutions by name, as in Californis, are comparatively few, Included in
the list are the States of Yowa, Illineis, Keptuoky. Haryland, Mimesota,
Massachusetis, Hew Jersey, Ohio, Pennsylvania, Wiscorsin,11

The Briof Filed Amici Curlao in ‘the Supreme Couwrt of California sup-

porting the appeal from the ruling of the Superior Court of Alameda Cownty
thet the Californie statute granting exemption to parochial schools was un=
constitutional ntates,

In the states mentioned, numerous cases are cited and quoted from at
length, state by state, uniformly holding that schools are exempt from
taxation under both statutes and constitutional provisions exempting
or authorizing the exemption of "charities,™ "charitable purposes,™
and "charitable organizations.™ Californie is the only state in the
Ameriocan Union in which non=-profit primary schools are not exempted
from taxation, either as a result of comstitutional provision, legis-
lation or the decisions of the courts., Ve submit that this is an un-
enviable and wnenlightened position for California to find $tzelf in,l12

Vhile many prominent members of the Masonie fraternity led the effort
to oppose tax=ocxemption of parochial schools, a national Masonic magasine,
The New Age, admitted, "California has the distinotion of being the only
State in the Union which does not grant tax-exemption teo church sohools, ™13

11prAC, passim. Cf. also Speakers! Manual and Fact Book, an educational
al campaign handbook presenting the case for a "Yos" vote (San Franoiscos
Californians for Justice in Eduocation, 924 deYoung Building, [1952] ), 1litho=-
graphed, passim., Hereafter referred to as YES.

lzBFAG, Pe 3.

13y.N., "Tax Exemption for Church Schools Challenge to All," The New
Age (March, 19562 ), quoted in YES, p. 83.
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After analyzing the procedures in the states, the Erlef comments,

However, 1t scoms to be of the greatest significencs that in the over-
wholning majority of American States, schools and educational institu-
tions, especially thoso operated without profit, are specifically men-
tioned as being tax exempt in tho exempting constitutional and statu-
tory provisicas. This, of cowrse, is tho strongest possible indication
of the recognition that such schools should be %u exempt in the pur-
suonce of a wise public policy \italics added.l=

A significant consideratlon lies in ‘the fact that the States of Wiscon=
sin, Illinois, iiichigan, Californie and liinmesota have the largest number of
Protostant or non=Roman Catholic church schools.l® of the approximately
2,000 such schools, nearly one=third are locatsd in these states. Each of
the ebove=mentioned five states, with but one exception, are included in the
list of ten that do not specifically exempt perochial schools by constitu=-
tional or statutory provisions,

In most of theose states parochial schools have been tendered tax ex-
omption as charitable institutions or institutions of public charity.

In Celifornie oxemption for parochial schools was grented by the lezise
leturo on ‘the basiec of the premise that these schools serve a charitable
purpose., This was, furthermore, the bgsis of the appeals to the courts by
the opponents of tax=-oxemption, namely, that such schools were not in raet
charities,.

The Amlci Curiae Brief quotes section l¢ of Chapter XIII of the Calif-

ornia State Constitution with reference to the exemption from taxation of

14HFM:, Appendix A, p. €.

15Mormtion Service Bulletin, issued by the National Council of Chur=-
oches of Christ in the U.S.A., XAXI (May 3, 1952), 1. The data in this Bul-
letin is teken for the most part from lical Christian School lovement,
(Chicagos National Association of Christian S , 1062 ), and Jid=-Century
Surveys Christian Schools of Evangelical Persuasion, (1950).
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16

"property used exclusively for . « « charitable purposes « « « " The

comment, introducing the legal arguments presented in the document, followss
It will be noted that the foregoing constitutional language does not
include schools o educational institutions eo nominee. The question,
therefore, is « « . whether such non-profit schools of less than colle-
giate grade which otherwise comply with all the requirements of the
proposed amondment to « « « the Revenue and Taxation Code are included
within the meaning of the words "cheritable purposes™ appearing in the
Constitutional provision and emphasized in the above quotation."l7
The majority opinion of the California State Supreme Court, which

agreed with the argument, stated, "The validity of the statutory exemptiom

depends, first upon whether an edusational purpose may be regarded as a

chariteble purpose . + « .18 Later in the opinion the following quotation
ocours,

It thus appears tﬁt the word charitable has been given a broad con=-

struction in tax exemption cases as well as others, and it would seem

clear that nonprofit schools owmed by nonprofit organizations and
operated for the benefit of the public come within the term charitable
as defined by our decisions,

There is emple evidence, therefore, to show that the granting of tax-
exemption to parochial schools is the accepted practice in all the states of
the Union.zo Tax-exemption is extended to these schools in one of thres
wayss by constitutional provisions, by statutory regulakion, or by ruling |

that such schools serve a charitable function.

17 pia.

18tme Recorder, The Daily Legal Jowrnal of San Franoisco Courts, June
15, 1956, p. 1.

194,14., June 18, 1958, p. 1.

20cp, Appendix B. Therein is listed the court decisions in states
where it was necessary to hold that schools are charities in order to ex-

empt them from texation, from BFAC, pp. 17=4l.
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Be Do Parochial Schools Serve a Public Function?

Among the chief oharges Harold E, Fey raises in The Christian Century

article, "Should Parochial Schools Be Taxed?," is that parochial schools can

not "rightly olaim to have a public function and so be emtitled to exemption

n2l

from paying taxes, The Protestant groups which maintain schools in Calif=

ornia, ho contends have not thought out the question ‘:as the Roman Catholie
Chwrch's s aders have done. He states,

Rome olaims the right to control all education because, it says, the
church alone fully possesses the truth and only the church is entrusted
with the eternal as well as the tomporal welfare of men., Consequently
only those schools that are conducted according to standards which Rome
sets can rightly claim to serve +the public welfare.

Fow Protestant churches which maintgin their own schools would go so
far, Like the Roman Church, they conduct schools for their own pur=-
poses. Unlike it, they do not claim the right to impose these pur=-
poses on the whole of sooclety., Instead they serve an essentially re-
ligious, personal and private end. Their schools are not set up to

rolieve the state of axpense « « ¢« ¢ S0 they are logleally subject to
tax.

e o o California is entitled to tax parochial schools whether other
states exempt them or not, It is free to reject the claim, as it has
done for a century, that parochial schools serve the public interest
in education as well as do the public schools. 4And it is free to as-
sert that when nonpublio purposes are served by such schools, they must
acknowledge their essential character by payment of a tax, 22

Mr, Foy's reasoning in effect limits the value of parochial schools to
a more serving of an "essentially religious, personal and private end."™ This

21Fey, op. eit.

zz]:h:l.“l. This section, "Do Parochial Schools Serve a Public Fumotion?,"
begins with the oharge of an oppanent of tax-exemption for parochial schools;
it is being treated under "Arguments for Exemption" because one of the strong-
est arguments put forward by the proponents of exemption iz that these par-
chialoschools do serve a public function. Of all the crities of tax exemp=-
tion, Fey makes the most of this argument. The California foes of exemp-
tion did not dwell on the "public purpose™ argument very strongly.
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consideration does not rule out the fact that, while teaching sectarian
dootrines, parochial schools are at the same time contributing to the pub=
lic wolfare in the same degree and in the same manmer as churches are con=
sidered to be contributing to the public welfare.

Supporters of tax=-exemption for non-profit private schools in Califor=-
nia pointed out that the legislature and the governor acted in the public
interest when welfare exemption was acted into law, and that the California
exemption is undeniably in the public interest. They stated that the phrase
"in the public interest" can only mesan that the welfare tax exemption is of
direct beneflt to more people than those directly interested in non-profit
private sochools. The wel:f'are tax exemption measure directly benefits all
the people of the state. In fact, they stated, the leglslature does not
have the legal powor to grant a tax exemption unless the exemption recogmi-
zes a major contribution to the gemeral welfare of all the people of the

state. &3

The Supreme Court of the State of California held that the non=profit
private school tax=exemption contributes to the public welfare in its de=-
cision®? on this question when 1t stated, that

the exemption was enacted to promote the general welfare through en-
conraging the education of the young and not to favor religion, since
it is not limited to schools maintained by religioua groups but applies
also to those operated by other charitable organizations, Under the
oiroumstances, any benefit received by religious dunomm;!.m is
merely inocidental to the achievement of a public purpose. b

23YEs, passim,
2405, Appendix C.

2Byhe Recorder, The Daily Legal Newspaper for San Francisco Courts,
June 19, 1966, ps 1.
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The public writings of The Lutheran Church==Migsouri Synod emphatically
deolare that parochial schools conducted by its conpregations do indeed con=-
tribute to the public welfare, The resolution of the California and Nevads
District of the synod, et its Forty=-second convention in 1952, stated, "It
looks upon such exemptions to churoh properties as a recognition of the con-
tribution of the church and its agencies to the welfare of the state . . o‘a

The President of the California and NMevada District upheld this position
when he wrote,

Chwrches and synngogues are not taxed, because the stato feels that it

oan in such fashion repay its debt for ‘the splendid inculcation of the

oethical and moral principles which are vital for good govermmont ¢ « « »

But do not churoh schools exist for the same purpose as churches? « « »

They are founded and maintained to teach religion by precept and exam=

ple. Doesn's Amorica need more of this, not Toss?2T

Mony of the statements in Missouri Synod literature rolevant to this
welfare issue are in comnectlon with the eriticism that parochial schools
are undemoeratic. This charge is treated briefly on p. 51. However, this
latter ocharge was not prominent in the public arguments pro and con regard=-
ing the tax=-oxempticn issue.

And editorial in Lutheran Edueation, official educational journmal of
the Missowrl Synod, states,

We maintain that our schools help and foster the “safety of the state™

because we teach "a contrel confornity in beliefs, loyalties, and prac-

tices in order to maintain the integrity of the culturs and its social
organization as expressed through the state.” We use many of the same

26qme Lutheran Church--Missouri Synod, Proceedings of the Fo econd
Convention of the California and Nevada m-tﬁ"ﬁ‘%‘o 3 25-26, 1 8t.lou-
ig: Concordia Publishing House, 1962 ), Pe 87,

27 prthur C. Witz, "Pulse of the Publio,™ The San Francisco News, Aug=-
ust 18, 1952, editorial page.
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textbooks in the secular subjects as the public schools. Ve expect law=-

abiding behavior from our pupils and teachers. ¥e contribute to the pub-

lic welfare, growth and development of the community in whioh we place our
sohool (italics added).Z®

What public schools can do well in the way of citizemship education
Lutheran schools can do even better. As Paul T, Luebke points out in Luth-

oeran Bduoation, "As cducation in general, so particularly also citizenship

education is grounded in moral and spiritual values."™ He continues, "Christ-
ien citiszenship education is predicated upon the love for God and fellow men
which the Christian possesses as an outgrowth of faith in Christ's redemp=-
tion."2?

Dr. A. Co Stellhorn, Secretary :éor Schools of thse Missouri Synod, hss
pointed out how the fear and love of God, and the love and respect for one's
fellow man are marks of Christian character. This Christian character is,

in turn, the basio element of true Ameriocanism, He also notes that Dr. C. F.
We. Walther, firast president of the Missourl Synod, inculoated desply in

his students the principle that Ghris‘!::lm are obligated by God not only %o -
geek the best interests of the Church, but also those of the state and the
world. Ho quotes a portion of ome of Dr., Walther's Independence Day sormons

vhere the oclergyman stresses education in behalf of civie m].fare.so

283[ohm) F. C[hoits], editorial, I.utheran Education, LXXXVIIT (.A.pr!.l,
1963) 371. Quotation in the article is from School ﬁhhﬂ.
Arthur B, Moehlman (Bostons Houghton lﬂfﬂ:l.n Co., 1940), pp. 788 end 90.
292gul T. Lusbke, "Christian Edusation Builds a Strong Nation,” Luth-
eran Education, LXXXVIII (September, 1953 ) 28-3S.

304, ¢. Stellhorn, "Reaching Owr Goal in School Enrollment®™ (St. Louiss
Board for Parish Education, 1962), passim, mimeographed.
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In the same address Dr. Stellhorn stated that "if good character,
conscientious loyalty, and genuine patriotism are the chief traits of a
good American oitizen, we believe that we are doing the State a great
gervice . « « by maintaining our om schools,. ">t

In view of these statements it is difficult to see how Harold Fey's
contention that parochial schools do not serve a publie fumction can be
supported., Christian day schools do serve a public funoction and purpose

and therefore the tax-exemption extended them by the states is Jjustifia=-
ble.

C. Paroohial Schools Save the State lioney

The Speakers' Manual and Fact Book of the proponents for tax exemp=-

tion assert that

the private non=profit school directly saves the State and all tax-
p_l._Ears the full amount of the cost o?. educating each child in '!:'E_
80hool « « « « A dollar spent on the operation and maintenance O

a non=-profit private school _is a tax dollar saved on the costs o:r
the public school aystem.™

Figures are then adduced to indicate that the taxpayers of Califor~
nia would be footing an anmnual bill of more than thirty million dollars
in addition to what they are now paying to operate the state's pu‘!:lic
schools, This figure is arrived at by multiplying the figure 150,608
(the number of children in nom=-profit private grade schools) by $§202.81,
the annual per capita cost for each pupil. A similar accounting shows
that an additional eleven million dollars would be needed to educate the

s"stollhm, op. oit,

S2ygpg, pe 11.
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pupils in private schools on the secondary level,

A steggoring sum of over 360 million dollars would be required to
build achools to accormodate the 182,483 boys and girls in private elemen=-
tary and socondary whools..53 :

Opponents of tax—-exemption for parochial schools countered with the
argument that parochlal acht_soh are not operated to save taxpayers money.
They are oporated, they say, for the specifio purpose of propagating the
faith of the particular sponsoring religious group. "Furthermore,™ their
Handbook states, "the estimated 'savings' is 'I-:ased on the premise that mno
additional pupils can be added to any classes, that a complete new school
system would have %o be oreated to absorb these pupils, >4

Harold E. Fey, writing in the Christian Century, Joins in the obser-

vation that "the State of California has not asked the Roman Catholic
Church or any other to conduct schools for 14,50

There is some cxaggeration on the side of the tax-exemption advo=-
cates and a rather picayunish attitude on the.other in this matter of
saving the taxpayers money.

It must be quite evident ﬁat state schools could absorb a large num-
ber of pup:l:!.s enrolled in private schools without causing undue hardship.
Furthermore, there is little likelihood that any of the denominations l'up-

porting schools would close their schools even if they are taxed,

ssIb!.d., PPe 12=14,

3407, p. 163 op. also Church and State, a monthly review published
by Protestants and Other Amsrloans Unlted (BOAU), VILT (Sepbember, 1955),
2.

35?‘?' op. oit., p. 2.
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On the other hand, it is somewhat beside the point to argue that no=-

one has asked the Roman Catholic Church or any other church or private

group to educate the children of the state. The question at issue is only

this:s

an obvious saving accrues to the state because some churches and

other groups maintain schoolsj; fairness dictates that they shall not pay

taxes on such schools in view of the fact thet they serve a public funoc=-

tion,

by a

That there are, however, hidden factors involved has been pointed out

Roman Catholioc layman, Joseph E, Cunneen, writing in Commomwveal, lay

Catholic weekly. Under the title, "Do Parochial Schools Really Save

lonoy?," he writes,

Knowing of the precarious existence of our ovm schools, we find it
hard to realize that public schools themselves need a helping hand
these days. The fact is that is meny cases the additional paro-
chial school is a threat to the public school, in terms of both
coonomic and moral support. Sometimos this threat is exaggerated

We are too fond of saying that our schools are a saving to the
American taxpayer. It 1ls undoubtedly true that in a crowded city
whose educational facilities are already strained, pupils can be
eduoated more cheaply in a parochial school. « « « Even here the
1zi £t to the city is not as absolute as we often represent it;
the hidden economics involved in paying for the parochial school
affects the entire commnity. There is only so muoch money avail=
able for education within a given area; money withdrawn for Cath-
olic schools is being taken out of a potentially common fund. Some
economy-minded Catholic members of large-city boards of education
make non=Catholics understandably skeptical sbout our boast of a
glft to the taxpayer, Furthermore, in small towns, the addition
of a Catholic School may mean a duplication of facilities that in
fact is uneconomical.

This analysis, touching on "hidden economics" as it does, seems to

point’up a real issue in regard to the reputed savings parochial schools

56Joaeph E. Cunneen, "Catholics and Education," Commomweal (August

7, 19563), quoted in Church and State, VI (September, 19635 )s 2e




28
ropresent for the taxpayor. However, we cammot hold to the theory that
"there is only so much money available for edusation within a given
area." Supporters of parochial education will continue to provide and
maintain their private schools in addition to assessments for public
schools.

The position of the lMlasourl Synod is reflected in the resolution
of the California and Hovada District at its Forty=-second Convention,
which stated that it "does not claim the right to demand exemption for
its parish schools,” but accopts it readily when offered.>!

Howover, the Secretary for Schools of the synod, A. C, Sgellhorn,
agrees with the olaim that its schools do "save the state millions of
dollars amually®” in his address, "Reaching Our Goal in School Emroll=-
mont."” o states that "our people « . « are willing to spend upwards of
ton millions of dollars annually for thelr schools, besides supporting
thepublic schools for the purpose for which they are mintaimd.'ss

Missouri Synod Lutherans will not press the ¢laim that their par-
ish schools should be tax-exempt because they save the state money. How=-
ever, they will not hesitate to remind the state that they do. Nor will
they refuse to accept such exemptions when they are granted. They will
continue to operate Christian day schools, not to save the state money,
but because they feel that Christians have obligations to God and child-
ren that go far beyond the obligations or capabilities of the state I~

37 '
The Lutheran Church-=Misgsouri Synod, Prooeedl of the Fs?y_-
Second Convention of the California and Nevada DEE!%% June 25=26,

mﬂsmoﬁmmmﬁm.
sastelmm. 22. _EE.
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in education, lisamwhile, they will consider it their duty also to sup=-
port and work for the improvement of the publioc schools.

Do Similar Schools of College Level Exempted

Ar issue that merits only passing attention is the claim of "the
shooking unfairness involved in exempting cimilar schools of collegiate
grade and not extending the same exemption to elementary and high schools."‘"s

Opponents of tax-exemption countered with the assertion that

Colleges were exempted becsuse our gsoociety believes in encouraging

higher educetion and co=incidentally the establishment of institu=-

tions providing higher education. There is no free school system

supported by taxpayers on the college level comparable to the pub=
1lic elementary and secondary school systemse

In ossonce, the lewrs of our state require that all ohildren attend

school until they are eighteen or graduate from high school. To

enable all parents to comply with the law regardless of f:l.nnno%al

circumstances, we have a universal free public aschool sya'lsexn.‘l

The state certainly has the right to determine the extenti of its
tax-exemption privileges. The preceding objeoction of the opponents of
tax-exemption for private schools seems for the most part valid. If, as
the resolution of the Farty-second convention of the California and Nev-
ada Distriot of the NMissouri Synod states, the synod "does not claim the
right to domand exemption for its parish |ohoola,"41 it may be assumed
that the Missouri Synod would not acouse the state of “shocking unfair-
ness™ if the state were to choose to exempt one religious institution

while refusing to do so for another. The Church ocar, however, remind

SQYB, Pe 27.

400!&. Pe 17.
411’rm:eeclﬁa, Ope cite, Pe 57,
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the state that, if exemptions are granted to colleges in order to encour=-
age higher edusation, the same argument can be applied to schools of lower
grade. No one has ever suggested that church-related colleges will sub=-

vort tax-supported state colloges and universities.
Ee Crux of the Issue: Double Taxation

The spokesmen of the Roman Catholio Church make much of the olaim
that parents of parochial school students suffer under the injustice of
"double taxation®, They pay for the support of the public schools
through taxes on their real property; then they must also pay taxes
vhich are levied on the property of the schools which they operate, A
portion of tho taxes lovied on the parochial school in twrn applies to
the support of the public school, This is the orux of the effort to se-
curo tax-sxemption far parochial schools, as proponents of the msasure

state,

Because the supporter of the non-profit private school is placed in

the unenviable and un=demooratic position of being taxed twice for

educational purposes == once to support the Publioc Schools (which |
he does willingly) and the second time to give the State tax monies

for a 41éu.a:u-pro:;:t':l.'l; private school, for which he otherwise foots the
bill.

The California Taxpayers Alliance, opponents of tax-exemptiom,
flatly deny the wvalidity of this argument, and state,

No such thing as double taxation is involved, ZThe decision to
send children to parochial schools is a purely voluntary one and
all costs incidental to those schools are assumed voluntarily.
Property taxes are not levied on the basis of the number of child-
ren or the family status of the owner. Taxes are paid on property
as presoribed by standard assessment regulations for the purpose

420“. PO 270
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of municipal or other governmental services. One of these ser-
vices coming from property taxes is the upkeep of the publie
school system.
e o o No taxes are levied against the schools themselves or the
operation of those schools. The taxes are only on the real pro-
perty ovmed and oocupied by the « « « schools.

Schools  « « roquire 5overmeﬁa1 services . « « (which) have a
vory tangible financial value,

While some Frotestants have also raised this "double taxation™ is-
sue, it does not appsar in Missouri Synod writings. The Rev. Roy L.
Benton, a Seventh Day Adwzr!:iat clergyman, seorotary of the Religious
Liberty Association, stated,

While every oitizen should be glad to pay taxes to support the gove

ernment and the publioc schools, the same citizen should not have bo

pay an additional tax for theo privilege of educating his own child-

ron at his om expense . « « » ndd

In the interest of fa.irnsss, wero we to conour that taxation of par-
ochial schools ic a form of "double taxation,™ we gshould have to ask for
exemption only of that portion of the tax which is designated for publie
schools. Ve believe that 'i:here is justification for such an approach. !

However, since The Lutheran Church-=Migsouri Synod has unequivocably ‘
renounced any olaims to actual tax support of its schools, one aspect of
tho "double taxation" argument would seem to be unacceptable to Hissowri
Synod educators. This lies in the fact that "double taxation" arguments

apply equally well to claims for outright tax support of private schools

operated by the church, Vermont State Senator Graham S. Newell has pointed

this out, as reported in Church and State (POAU), where he is quoted as
saying,

43yp3, pp. 15f.
“cm. Pl "5.
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Now what is the logical extension of their argument (that par=

ents of private school children are being doubly taxed)? If

equal transportation facilities to private school children are

to be provided, then by the same token, why not pay for their

books, their teachers! salaries and school buildings since their

parents are paying taxes also for these very purposes in the
public schools.%5

That the "double taxation" argument applies to claims for fur-
ther support of Roman Catholic Schools is seen from the fact that in
California the argument was raised on behalf of tax-exemption; in Ver-
mont the issue has been raised in regard to an actual tax grant, i.e.,
for transportation of parochial school children.

Because there are stronger and more valid reasons to bolster the
claim for exemption of Christian day schools from taxation, members of
the Missouri Synod will not be disposed toward supporting a prineiple
that could be equally well applied to actual state support of its
schools.

To surmarize this chapter on "Arguments Set Forth by Proponents
of Tax Exemption" for non-profit private schools of less than collegiate
grades

Chief benefit of tax-exemption goes to the Roran Catholle Church,
which operates from ninety to ninety=five per cent of the private schools
in the state. Therefore, they were most active in seeking the exemption
in the first place.

Thile they were not active in seeking to induce the legislature to
grant tax-exemption to private schools, thsre was wide-spread support

from Protestants who operate schools to have the measure urheld when its

constitutionality was challenged in the courts.

453.sham S. Wewell, Church and State, VIII (September, 1955), 2.
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Of the arguments advenced in support of exemption, we have con=-
sidored the following to be in keeping with Lutheran theorys
8. Every State in the Union exempts parochial schools in some way,
so that we may conclude that this policy is in keeping with the
idesls of American tradition.
be Church-related private schools serve a public function, i.e.,
to inculoate "good character, conscientious loyalty, and genu~
ine patriotism,"46
Three other arguments advanced are either unacceptable, or open to
wide differences of opinion, These are: (a) Parochial schools save the
state money; (b) Because similar schools of college level are exempted,
so also should elementary and secondary church=related schools; (¢) Par-
ents vho support a private religious school are faced with a burden of

double taxadion.

46
Stellhorn, op. cit.




CHAPTER III
ARGUMENTS SET FORTH BY OPPONENTS OF EXEMPTION

Who were the opponents to "Justice in Education?"™ What were the
arguments they adduced to persuade the voters to reject the measure the
legislature had passed and the gZovernor signed?

One organization is responsible for the moves aimed’' at reversing
the nearly=-unanimous action of the California State legislature in ex-
tonding tax-exemption to non=profit private achools of less than col=-
logiate grade, That organization is the California Taxpayers Alliance.

Its literature sets itself forth as the champion of the publie
schools, the priniciple of separation of church and state, and of equi-

table taxation. The Handbook for Speakers and Chafmen, prepared by the

California Texpayers Alliance, speaks of the alliance as "the oltizens!?
organization just formed to oppose the empﬂon.'l

The letterhead of the CTA gives as its aim, ™. . « the Preservation
of Equitable Taxation.™

By its own admission the CTA was "just formed to oppose the exemp-
tion™ shows that it is not primarily interested in "equitable taxation.™
A similar manual prepared by the proponents of tax-exemption for parochial
sohoals suggests that the true aim of the CTA is to oppose the exemption

of parochial achools, especially those of the Roman Catholic Church. The

lHandbook for Speakers and Chairmen (San Franciscos California Taxe
payers Alliance, 830 Mar Street, [1952]), lithographed, p. 6. This
source will be hereafter referred to as CTA in the footnotes and in the
body of the thesis,
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manual quotes an official of the CTA, who reputedly stated in a publiec
meeting,

The California Taxpayers Alliance is organized to fight on this one
issue. It fought against tax relief for non-profit private schools
in 1926, and then bocame dormant., It was reactivated again in 1933
to oppose tho game issue, Then it became dormant again. It was
reactivated this time to fight on this one issue. The California
Ta::pageru Alliance has mever taken a position on any other tax mea=-
Suro.

Harold E. Fey states this frankly when he writes,

The orgenization which is carrying the matter to the people . . .

is the California Taxpayers Alliance, The C.T.A. is an organiza-
‘tion which has come to life each time this issue has been raised by
the Roman Catholie Church or its spokesmen, and has subsided each
time it has been settled. It is frankly a device by which an oppo=-
sition which outs across party lines can be marshaled. Its manifold
support comes from Protestant and Jewish sources. The Monitor, weekly
newspaper for the Catholic archdiocese of San Francisco, oharges that
it i a front for the lasons.®

That the real issue in the debate over tax=excmption for private
schools is the Roman Catholic Church is the subject of Chapter IV, ™The
Real Issue==The Roman Catholic Church,™

ILeading the Protestant opposition to the tax-exemption measures was
the Board of Directors of the Northern Californiea and Western Nevada
Council of Churches. The Council authorized its president to express its
opposition to the law, and endarsed circulation of a petition for refer=-

entluln.4

al akers ! Manual and Fact Book (San Franoiscos Californians .for Jus=- :
tice in Education, 924 deYoung Building, [1952]), lithographed, p. 85,
hereafter referred to as YES.

3Barold Ee. Foy, "Should Parochial Sohools Be Taxed?," The Christian
Century, LXVIII (August 8, 1951), reprint, p. 2.

4nchurches Take Stand on Taxes," Sausalito News (California),
August 9, 1951, p. 1.
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The following joined the anti-tax-exemption group, or at least en=
dorsed the referendum petitions +the Disoiples of Christ, the California
Synod of the Presbyterian Church, USA. The Methodist Bishop of San Fran-
olsco urged the signing of the petition, as did also the Episcopal Bishop
of the missionary district of San Joaguin.b*

Other Protestant groups, according to the CTA, included numerous
Church councils. Unitarian ministers were unanimous in opposing the mea=-
sure. A Clergy Advisory Committee was formed by the CTA to enlist ™all

our clergy and church laymen . « « in conducting a widespread educational :

program regarding the issues in this oampaign."s

A pastor of the United Lutheran Church in Amerioce was included in
the partial list of the Clergy Advisory Committee. Although his duties
included those of the District school superintendent, the Executive Sec=
retary of the California and Nevada District of the Missouri Synod person=-
ally opposed the measure. A member of the faculty of California Concordia
College, ministerial prepu:;atury school of the lMissouri Synod, sctively
opposed on principle the granting of tax-exemption. _

The role of members of the Masonic fraternity is undeniable, although
the writer has heard disclaimers from Masons who supported tax-exemption.
Earl Warren, who signed the bill as governor, was a lMason at the time,
Furthermore, the Monitor's charge that the CTA is "a front" for the Masons
is hollow in light of their use of another "front,"™ i.e., Californians for
Justice in Education. An article in The New Age, March, 1952, e;xtitlcd

5fl.'_hn_;_ Christian Century, LXVIII (August 15, 1961), 932f,
oA, op. oit., insert.
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"Tax Exemption for Church Schools Challenge to All™ reflects the thinking
of prominent Masons.

A Scottish Rite News Bulletin’ notes that Henry C. Clausen, counsel

for the CTA, is a thirty-second degree liason. The same bulletin defends
a lettor sont out by a Shrine "Trustee Committee" to enlist Shriners?
support of the CTA. Although the bulletin states thet "sentiments ex=-
preassed herein do not necessarily ocarry the endorsement of the Supreme
Counoeil,™ there is no doubt about how strongly the authors of the article
are opposed to the tax=-exemption measure.

Also included among the opponents of tax-exemption were some publie
school offiolals, some teachers, and those who oppose all non=public
schools es a matter of principle.

The arguments adduced by those people end organisations in opposing
tax-exemption for non-profit private schools are treated in the following

pages.

A. Exemption is Tantamount to Tax Support

"We believe tax exemption of parochial schools violates the princi-
ple of separation of church emnd state."™ This is the primary charge the
CTA made in their efforts to lead the voters of the State of California

7E.R. & S.W., "California Irish Catholic Paper Attacks the Shriners,"
Saottish Rite News Bulletin (issued by autherity of the Supreme Counecil,
33°, Southern Jurisdiotion, U.S.A., 1736 Sixteenth Street, N.W., Washing=
ton 9, D.C. )' I‘eprint.

The new campaign to eliminate the exemption of non-profit private
schools, made public on May 2, 19567, inoludes "leaders of Protestant
churches and Masons,™ according to the San Franoisco Chronicle, pg. 6.
"Sponsoring the campaign is a committee of Californians for Publie
Schools, « « « ¢« leon O, Whitsell, Stookton, long a leader in the Masonio
order in California, is treasurer, « o
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to reverse the actlion of the legislature in granting tax-exemption to
non=profit private schools.

Why is tax~exemption for church-related schools such an abridgement
of the principle? "This is so," states Henry C, Clausen, San Francisco
attorney, "Because the exemption is in effect a state subsidy of church
sochoolse ¢ ¢ ¢ It cannot, therefore, be seriously questioned but that a
tax-oxemption is a direct or indirect form of state nubaidy."a 5

The argument against Proposition Three (to exempt private schools of
less ‘than college level) printed in the Official Voters' Handbook on the
Hovember 4, 1952, State General Election ballot confronted the citizens
of the state with the following charges,

The proposed measure violates the American principle of the separa=
tion of church and state.

A tax exemption is the equivalent of a subsidy., It is in principle,

and in offect, a grant of public money in aid of a religlous sect,

and helps support sohoo%s controlled and operated by a ochurch or

roligious denomination.

liore than three years later the State Supreme Court upheld the con-
stitutionality of the exemption statute which had been passed by the legis=
lature and ratified by the people of California in the 1952 election. Im
appealing the Court's deoision, former California govermor, Culbert Olson,
ocommented that tax-exemption of parochial schools "would commit California

to the subsidization of Catholic Chwurch parochial schools, and other

8Henry C. Clausen, "Hands Off the WallJl,™ an address printed and
distributed by the California Taxpayers Alliance, 8350 Market Street,
San Francisco.

9State of California, Offiocial Veters' Handbook, November 4, 1952
State General Election (Sacramentos State Pr Ooffice, 1952),

reprint.
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gsectarian aohools."lo

The Northera Califorala and VWiestern Nevada Council of Churches also
charged that "this act is a threat to the principle of the separation of
Church and State whish is baslc in a democracy and which is guaranteed in
the First Amendmont to the Constitution of the Tmited States."™ In a weak
effort to bolster the charge, the opinion comcluded that "The logical end
would be complete support of churche=sponsored schools, ™1

Supportors of taxeexemption were quick to discover and point out
that the "logical extension"™ argument can apply in the opposits direction
as well, The Senta Ana, California, Register declared in an editorial om
October 19, 19563,

If this lino of reasoning (thet tex relief is in offect a subsidy

to religion) is to be written into California jurisprudence--and

subsequently into the State Constitution as the litigents averred=--

it could well mean the end of the tax exemption now given to churches

themselves.

To put it simply, how can you distinguish between the church that

preaches religion, and the church=supported school that teaches

religion?

If taxz exomption to a church=-supported school is . « « illegal,
e o o 1s also a subsidy to religion . » « 1llegal?

In an open letter to the Protestant Clergy of California, Dr. W.
Clarence Wright, Wilshire Presbyterian Church, Los Angeles, and the Rev.
Dr. Charles W, lMayes, First Brethren Church, Long Beach, declared,

the court action is a pistol aimed directly against yowr chwrch--

bocause it argues that tax relief given to a church is in fact a

state subsidy for religion=-and thus illegal.

l. If this contention is upheld, and a LEGAL PRECEDENT SET, the

10nprsef Assails Court Rule on School Tax," San Francisco Chronicle,
My 3. 1956. p. s.

llwohurches Take Stand on Taxes,™ Sausalito News, August 9, 1951, p. l.
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machinery is automatically set in motion to repeal the tax-sxemp-
tion on your sanctuary.

2. If tax relief to a school is adjudicated a subsidy, how can we
defend ourselves from the athoists who then argue that tax relief
to the church also is a subsidy?

3o Legally, it 1s almost impossible to distinguish between the church
that preaches religion and the school that teaches that sems re-
ligion,

The letter also called attention to an organization lmown as Consti=
tution Advocates, which announced its intentions to place on the 1954 bal=-
lot a measure which would forever deny tax relief to church schools omn *the
basis that such relief is a subsidy to the shurch. "If this is written
into the constitution of the state,™ Wright and Mayes warn, "We may find
ourselves forced to defend the inconsistent premise that tax relief to
the school is a subsidy, but tax relief to the church that operates the
school is WOT." Fortunntely no such measure appesred on the 1954 voters!
ballot.

The Advisory Council of Christlan Schools, with which both Missouri
Synod and National Lutheran Council schools were affiliated, used the same

argument,

The Speakers' Manual and Fact Book, prepared by Gnliforniam.l for Jus-

tice in Education, presenting the case for a Yes vote on the 1952 referen-
dum measure which would grant tax exemption to church-related schools, de=
nied the validity of the "indireot subsidy"™ argument:

To call tax-freedom a subsidy is to declare a falsehood. A subsidy
is a grant of public money--agift of some sort. By welfare tax ex-
emption, e Govermment relieves the exempted school, or the exempted
business or anything else exempted, from making direct payments TO
the state; relieves the exempted institution, in other words, from
actually subsidizing the Statesl?

lzm. Pe 44.




41

Both the arguments of the opponents of tex-exemption and the propo=-
nonts are based on the assumption that dire results will follow the course
of action they opprose. Opponents of exemption fear thet parochial school
tex exemption is another step toward all=out public support of non=-public
education, and Roman Catholie eduecation in partioular. On the other hand,
the Protestants quoted in the preceding paragraphs fear that denial of
tax=exemption to churche=related schools will certainly lead to agitation
to abolish exemptions to the churches themselves. Both contentions have
some merit. A realistic appraisal, howover, will indiocate that the elec=
torate of California is not likely to take action toward either extreme.

The fallacy of the pro-exemption contention that ™a subsidy is a
grant of public money," does not squarely meet the cherge of the opponents.
The letter contend that, in terms of benefit to a privete school, it makes
no differerce in dollars and oents whether the state granta money to that
school, or wvhether it refrains from taking the same amount by exempting
it from taxation. The end result is the same: the state has aided the
.aohool. The only difference is that_if the state were to provide an ac~
tual grant of funds to such a school, constitutional provisions that no
publio funds are to go to any sectarian agency would be violated. How=
ever, a tax exemption is in keeping with established constitutional pro-
visions.

The Roman Catholic contention that welfare tax exemption r elieves
the exempted school from making direct payments to the state, actually
subsidizing the state, is a wvalid observation. As we shall point out in
Chapter v,ls the freodom of the church and religious institutions is best

13 tnera, ppe. 66-9.
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safeguarded by permitting them to remain tax exempt, and not required to
subsidize the state,

The forthright approach to this question of whether tax-exemption is
an "indirect subsidy" or not would be to look at it historically without
asking, "What will it lead to?"™ This approach brings one to the conclusion
that tex-exemption is, in offect, an indirect subsidy for religious insti-
tutions; but that this is precisely what Americans have desired. And,
furthermore, it has not "led to™ either of the dire extremes visualized
by some, as stated in the preceding paragraphs.

Anson Phelps Stokes takes this forthright position in his chapter on
"The Exemption from Taxation of Church Property and Other Favors.,"™ He
states,

That this exomption is an indirect form of subsidy ocannot be denied,

but it seoems a far wiser ome than direct financial grants, and has

a long history and many sound reasons of public policy to support 1t.14

Dr. Stokes suggests that the primary reason that such achools are

tax exempt is that the state is saved far more than the amount of taxes
that would be collected. That tax-exemption is intended actually to help
and assist churches is brought out in the following statement,

The greatest single help given by the State to the Chwrch in this
coﬂ%ﬁﬁ%ﬁ sympathetic protection, is exemption from taxa=-

tion. Such exemptions, applied to the schools of all religious de=-

tions alike, stand on an entirely different and far sounder
basis that attompts often made by the Roman Catholic Church to secure
direct f:l.mmchllgolp from publio funds for their parochial schools
litalies added].

Stokes states that church schools profit to the extent of more than §100

4, nson Phelps Stokes, Church and State in the United States (New

York: Harper end Brothers, 1960), 111, 423.
5n1d., pp. 68Of.
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millions a year through such tax-exemptions.

On the other hand, Stokes points out that the savings to ‘the state
"by avoiding the necessity of oaring for a larger number of delinquents,
as a result of the moral and religious instruction these schools" give is
:lmla'I:ermzl.rm:l:e.:l'6 In addition,” - the savings to the state in not having
to provide education for parochial school pupils runs into the billions,
From six to eight million pupils are in non-public sochools. Some idea of
the saving may be gained by multiplying that figure by the percapita cost
of eduoation, Stokes laya."

Considerable encouragement is given to those who contend that "tax
exomption is tantamount to tax support™ by the dissenting opinion in the
United States Supreme Court ruling in the Everson Case, At issue was the
question of whether or not the so-called New Jersey bus law, providing for
public transportation of parochial school children, was constitutional.
Stokes summarizes,

The constitutionality of the law was contested before the New Jersey

court by a tax payer, one Arch R. Everson, who challenged the right

of the board of education of the tovmship of Ewing to reimburse cer-

tain parents of parochial school students. He contended that t

statute . . . violated both the state eand federal constitutions.l8

The U.S. Supreme Court held that the New Jersey action was not con=-
trary to the state and federal constitutions.

'l'he. dissenting opinion was written by Justice Wiley Rutledge, and con-
ourred in ty three otner justices. Pertinent to our present disoussion of

the "tantamount®™ ergument, Stokes continues,

161hid., p. 68l.

174orld Almanac, 1957, edited by Hansen (Hew Yorks New York
World Telegram, 1967), P. 246. In 1952 25% million pupils in 150,000 pub-
140 schools cost §7,344,000,000, per capita cost of $315.00,

18540kes, op. olt., II, 702.
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Some of his views and historical deductions in the dicta seemed, how-

ever, to go too far in its interpretation of the First Amendment, and

if applied in othor cases, might result in excluding church tax exemp=

tions, . . « and other long-established forms of impartial co-opera=

tion between tho government and religious bodies.l®

Stoles also notes that "A phrase in the majority opinion that seenms
soriously questionable is the ons that rules out laws 'to aid all relig=-
jons, ™20 Ho thon vmrns s "This principle logically carried out would mean
the abandommont of such established provisions as exomption of taxation
for Churches, Army and Navy chaplaincies, Thanksgiving Day proclamations,
etc.nZl

Those who object to the "indirect subsidy" of tax-exemption, and ad-
vocate that "tax exemption is tantamount to tax support™ are out of step
with a century and a half of constitutional judgments, as Stokes points
out,

There is nothing unconstitutional about a law merely because it

aids all roeligions, if this is done impartially without preferencs

to any religion, or any denomination., As the three words referrcd

to appeared only in dicta and are inconsistent with the American

tradition it seems 1Tkaly that they may be omitted in future state=

ments]'Byz"bzhe court defining the scope of the First Amendment [italiocs
added] .

In an effort to evaluate properly the contention that tax-exemption
is tantamount to tax support as it relates to the California situationm,
we shall present in considersble detail the analysis of the Brief Filed

Amici Curise in the Supreme Court of California in support of the tax-

exemption statute. The document states,

191bid., p. 707
201hid., p. 706
2114,
22:_.,_3___‘1_
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At the trial of this case plaintiff sought to introduce certain evi-
denoce in support of his indefensible point that the tax exemption
ecreated by « « o the Constitution and . . . the Welfare Exemption
Code of 1951 was in some way in violation of the 14th Amendment of
the Constitution of the United States ™and several provisions of
the California Constitution.™ His evidence offered in this connec=
tion, « « ¢ Was rejected by the trial Couwrt « ¢ « &«

The Brief continues with the aergument by stating,

We would not recognize plaintiff-respondent's afgument on this
alloged point but for his olaim that the tax exemption involved at
bar violates Section 8, Article IX and Section 30, Article IV of
the State Constitution . « « and would be tantamount to a state

"subsidy” or "a iation" for the beneflt of the exempted sohools
os added].

According to the Brief, the charge that exemption is really a "grant
in aid™ or "subsidy" is a novel contention, and without sound legal pre-
cedent. The document continues,

VWie have sought long and diligently for some dirsct judioial author=-
ity that a tax exemption is not an “appropriation,™ a "subsidy" or

" grant in aid,™ There is practioally no decided case on the sub-
Ject, which is no doubt due to the absurdity of plaintiff-respondent 's
contention. If there were any basis for the argument, all religious

and church tax exemptions would be unconstitutional under the federal
Constitution,24

The last sentence in the previous quotation is another indieation
that tax-exemption of the property of religious institutions is a funda=-
mental American principle under the constitution. It is also evidence

that the California group opposing tax=exemption for parochial schools is

531-191' Filed Amici Curise In the Supreme Court of the State of Cal=-
ifornia, S.F, Number 19026 (Los Angeless Parker and Son, Inc., Law Printers
Nn.d.), PP 41=44., The "Friend of the Court™ brief was filed on behalf of
Pacific Union Conference of Seventh Day Adventists and the Advisory Coun=-
c¢il of Christian Schools representing the Missourl Synod of the Lutheran
Church, the National Union of the Reformed and Christian Reformed Church,
Brethren Churches, Nagarene Churches, the Four Square Church, the Admine
istrative Council of the National Lutheran Council Christian Elementary
Schools, the Protestant Episcopal Church, Baptist Sochools, Assembly of
God Schools, and Free lMethodist Churches, Cover page.

a‘Ibid., Pe 41,
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endeavoring to establish a court precedent which will challenge the en=
tire tax-exemption sitructure.
The Brief notes that only one pertinent case has been discovered
on the point, which is Williams v, Baldridge (Ideho 1930), 284 Fac. 203.

The appellants charged that the Idaho Power Company received state aid
by a tax exompting statute. The Court pointed out that the legislature
must be presumed not to have intended to violate the constitution, and
s%:ated,

Ve have no hesitation, therefore, in declaring that the statute may
be properly assumed by the court as having been intended to promote
the publioc welfare, and that it must be regerded as having that
offect, and as a statute for the accomplishment of a public purpose
o« o o o A lawful exemption from taxation cannot, we think, be re=-
garded as a gift or donation to or in aid of the individual, asso-
ciation, or corporation in whose favor the exemption is deeiared.zs

The Brief notes that diligent search was made to find later cases
on the subject but without success., The reason that no cases are on
rocord is -"that the argument  « « 18 30 obviously fallaciocus thet few
lawyors have had the temerity to raise the point."26

Since the days of the Reformation Lutherans have been sensitive to
encroachments of the state on the church. But there is no threat to the
proper relationship between church and state in the tax-exemption for
church properties, inoluding church-related schools, The polioy of ex=
emnting from taxation all property used exclusively for religious pur-
poses is rooted in American tradition, and supported by many cowrt decisions,
as has beon demonstrated. The public utterances and writings of the Misg=
souri Synod see in this no vioclation of the separation principle. Theo.

261p1d., p. 4l.

26 b4,
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Hoyer, in The Abiding Word.z" recognizes the assumption that the state

grants exomptions in recognition of the church's contribution to the moral
welfare of the state. Thls contention is %reated in detail in Chapter II
under our seotion on the public welfare function of private schools. Re=-
garding the charge that tax-exemption amounts to an indirect subsidy for
religious institutions, and therefore is & violetion of the principle of
the separation of church and state, we hold that
2, The authentic Amorican tradition, sanctioned by the constitution
and upheld by the ocourts, views tax-exemption as a legitimate
means of recognizing the contribution of the churches to the
public welfares thet this is, to be sure, an ™indirect subsidy™;
but that this 1s the attitude which our government wishes to
fogter and encourage; and thet
be The Lutheran view of the separation of Church and State as de-
lineated in Chapter V, 1nfrn.; encoureges ‘tax=exenmption of

churches and parochial schools as being consistent with this
principle,

B. Arguments in Relation to Support of Public Schools

Yhile a thorough treatment of this subjeot is beyond the scope of
this thesis, two arguments posed by the opponents of tu—cxmpt:l:on must
be referred to. Both have to do with the private church-related school
end its relation to, and effect on, the public school, The opponents of
‘tax=oFenption for church schools meke two chargess (1) The religious
school movement will subvert the publiec schools and (2) The religious
school is un=-demooratic competitor of the public school.

The first premise is upheld by the contention that, as more momey is

27m°d°re Hoyer, "Church and State,™ The Abid Viord, Th. Laetach,

editor (St.Louis: Concordia Publishing House, 1947), II, 604. Dr. Hoyer
holds to a very passive view when he states, ™We should not protest if
(the oustom of granting tax exemptions) were altogether abolished.™
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expended on parochial schools, and as the tax base is further narrowed
by the removal of parochial school properties from the tax rolls, there
will be less money for the support of public schools.

The second premise is that "the parochial school is not a partmer,
but a competitor of our Amorican system of free public schoolss and any
aid granted to a parochial school must be to the disadvantage of our pub-
lic schools."28

The charge is made that schools of the Roman Catholic Church are un=-
democratic competitors of tho public schools. In a printed reply to the
Rev, Kemmeth W. Cary and Homer J. Aspy of the Advisory Council of Christian
Schools, Hemry C. Clausen, attormey for the opponents of tax-exemption,
quoted excerptas from a lawsuit filed before the State Supreme Court, as
followa,

tho established Roman Catholie Authority establishes and espousex

the Roman Catholic dootrine, « « o 8nd taught in its parochial

schools, It has consistently oclaimed and taught that the Amsyriean

principle of church-state separation is "error." And, that the only

"true™ governmental concept calls for subordination of the state to

the church. Also, that the "true™ church concept requires the Roman

Catholic ascendancy over any other seot. ¢« ¢ ¢ The primary means

toward that is the indootrination of children in its parochial

schools. « .el.lgs

The question of whether or not Roman Catholic parochial schools are
undomooratio goes far beyond the soope of this thesis. :

There is no cause to fear that Lutheran parish schools will subvert
the public school ideal or foster umdemooratic ideals. In an editorial
in Lutheran Eduecation, official educational Journal of The Lutheran

283ute of California, Official Voters' Handbook for the November
4, 1962 State General Election (Sacramentos State Frinting Office, 1052 ).

zsﬂenry Ce Clausen, letter to Kenneth W. Cary and Homer J. Aspy,

(San Pranoisco, 315 Montgomery St., n.p., May 14, 1954).
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Church=~llissouri Synod, John F, Choitz writes, "As ecitizens we arc committed
to the financial support of our public schools., As early as 1870 a syn=-
odical report stated the position of The Luthersn Church--Missouri Synod.">C
The report, from tho Western District convention of 1870, states,
Since paronts and the Church o ¢ ¢« do N0t ¢ ¢ o fulfill thoir obli=-
gation toward the ohildremn, the establishment and maintencance of
our publio educational system is a political necessity. « « »
Since tho Word of God commands the Christians to meet the require-
ments of the State and to obey its Laws, Lutheran Christians u'g
obligated to pay the taxes levied by the State for its schools. 1
The Wostern District report continues by pointing out that "inasmuch as
Luthorans have a politieal responsibility for the public schools, they
should see to it
a, That Christian-minded persons be employed as teachers in the
public schools, even as some State laws now forbid the empby-
nont of atheists or other notoriously immoral characters.

be That the teachors do not teach, or textbooks contain, anything
that contradiets elthor the netural or the Christian religion.

ce That a good outward discipline be maintained in these sehools.sz

As to the objecticn that the religious school movement, if it con=-
tinues to grow, will undermine the public school system, the Rev. Dr, |
Claronce Poters raises tho issue of tax support. He writes,

This objection has weight only on the assumption that sooner or

later the churches will domand and receive tax moneys, in which

oase indeed the public sochool might bo weakemed, Luthorans,

generally speaking, do not favor the use of tax moneys for_the
support of the instruoctional program of religious schools.®

50 orm F. Choits, "Con on Conant,”™ editorial in Lutheran Education
LXXXVIIT (April, 1963 ), 372. e

Slmnid.
Sehid.

33¢1arence Peters, "The Effect of the Trend Toward Religious Schools
on Public Schools,™ Concordia Theologioal lMonthly, XX (May, 1949), 345.
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The Lutheran Church--lissouri Synod 1s clearly on record on this
score, The 1941 Synodical Convention instructed the Board of Education
to study the question of govermment aid to churches in the field of edu=
ocation, This resolution recognizes that some funotions of state are essen-
tial to the_mture of the State, without which it cannot be said to
oxist (e.ge, under the constitution of the United States protection of
life, liberty, and the pursuit of happiness). These, the report avers,
"oan be demanded of the State by all citizens and therefore also by the
Church.™

The report then refers to "Adventitious Services of the State,"
which the State could refrain from providing without neglecting its
fundemental duties. "Chief of these is education. . . +™ "

The report states that the modern school program has two aspectss
(1) The soocial service, and (2) The teaching programe. It concludes with
the statement,

Because it is most unwise for the Church to accept such subsidy for

its teaching program, even though the right to contrel has been

waived by the State, we as oitizens should not agitate for State 34

support but oppose the granting of State funds for sectarian use,

Purely on logical grounds Dr. Peters refutes categorically and con=-
clusively the argument that church schools will undermine the publie
school system, He points out that in spite of the vast Roman Catholie
system of parochial sechools, fifty per cent of Roman Catholic children
are still enrclled in public schools., As for the Missouri Synod, only

thirty per cent of its grade school children are in its Christian day

84qme Lutheran Church-=lMissouri Synod, Prooee%g of the
Ninth Synodical Convention, June 21=29, 1944 (St. ss Concord -
1ishing House, 1942), ppre issz.
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schools., He points out,

If the day should oome when all the chwohes of America would have

schools of thelr own, there would still be seventy or eighty million

people, or half the population of the United States whose children
would attend the publioc school. lioreover, the majority ofsgrudultes
from religious schools would attend a publio high school.d

In the same article Dr. Petors replies to the second stated objection,
i.0., that the parochial school is undemooratic, He wrote,

Thore are those who believe religious schools will interfere with,

and even prevent the attainment of the democratic ideal. In the

opinion of these people all the youth of the nation should attend
one great educational institution of the State that they may learn
to live together demcoratioally. A group  « ¢ has expressed the
fear that if non=-public schools "should become so numerous or so
permanent as to mnstitute an ihstitutionalized rival to the common
publiosadhools,“ they will be "a threat to the demooratic pro=-
cess."

Such "oriticism is predicated on the assumption that only the publie
schools are qualified to teach and to train for the demooratic way of
1life," Peters states. However, he points out that the very opposite is
true; that "people who are taught to lmow the true God, « . « to obey
His Word, who are taught to love and to respect their fellow men to be
helpful to them, who are taught to feapeot and to obey their governyent,
are not the people who will be a threat to the demooratic way of life,"

The strength of a demooratio nation lies not in uniformity of schools,
but in the "inoulcation of the truths of God which are basic for the
ideals of democratioc living."™ There mmt be a certain uniformity in the
fundamentals, but that "diversity in a demooracy is one of its strong

oharaoteristios.“sv

S5peters, op. cit., p. 545,
5614, °

57 Ibia,
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Lutheran parochial schools will not subvert the public school, but
Instead actually aid and assist the public school. Peters mentions at
least fowr benefits which come through Christian day schools to the public
gchools. They ares

ae Parallel school systems are a safeguard against monopoly and
corruption in education,

be Reoligious schools contribute to a higher community morality,
and this is certainly of bemefit to the public schools.

Ge Religious schools and public schools are mutually helpful in
maintaining a high scholastic standard.

de Religious schools have been a benefit to the public schools in
the mat‘hesaor providing facilities and also rolief from over-
orowding, .

Privately, opponents of tax-sxemption for parochial schools confided
thet there would be no problems over the issue if only schools of Prot=
estant churches were involved. Certainly the characterizing of parochial
sohools as undermining the public school system and as teachers of um=
democratic principles, does not apply to schools maintained by The

Lutheran Chuwroch==Missourl Synod.
Ce Parochial Schools Serve No Public Fumoction

We have considered this charge, advanced by Harold E. Foy in The
Chrigtian Century, that parochial schools oan not "rightly olaim to have
a public function and so be entitled to exemption frem paying tn:nu'sg
under Chapter IT2O Pey argues that Protestant, as well as Roman Catholis

ssIb!.d.. Pe 347,

39393)‘. Ops o1t., pe. 3f.

“gupra, pp. 2.
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schools, "serve an essentially religious, personal and private end."

It has been pointed out in Chapter II that the Roman Catholie Church
maintains that the California Legislature would be acting illegally in
extending tax-exemption to private schools unless they were convinced that
such schools were contributing to the welfare of more persons than only
the number of children in the schoolse.

The opinion of the State Supreme Court, which upheld the constitu=
tionality of the exemption statute, also made it clear that it considered
that it was enacted to promote the general welfare through encouraging
the education of the young.

The attitude of The Lutheran Church--Missouri Synod is reF¥lected
in the resolution of the Califvornia and Nevada District of the Synod
adopted at its Forty=-second Convention in 1962: "It looks upon such
exemptions to church properties as a recognition of the contribution
of the Church and its agencies to the vwelfare of the State, . «» ."41

Historically tax-exemptions have always been granted to religious
institutions primarily because they serve a public welfare funotion.

The exemption of church properties from taxation is rooted in Ameriocan
tradition from the beginning of our nation, and is based on European
tradition whioch goes back to the fourth century. Emperor Constantine
the Great (2887-337), after his conversion, gave the Church this privi-

logo. 42

4lThe Lutheran Church--Missourl Synod, Proceedi of the Fo
second Convention of the California and Nevada DIstF?ot, June 23=26,
1962, (S5t. Loulss Concordia Publishing House, 1952), p. 573 of. infra,

De 9l.

42stokes, op. oit., II, 419,
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Traditionally the property of non-profit private schools, churches,
church schools, cemeteries, and the like, are exempted from taxation in
the United States. Such exemptions, according to Stokes, are either re=
quired, eauthorized, or taken for granted in the forty eight a'h.te.*s

There is common agreement that this exemption is accorded religious
institutions because they serve public purposes and serve the public
welfare.

Under his chapter on "Tax Exemptions™ Carl Zollmann in Emeriean
Church Law cites numerous court decisions where this principle is olearly
statod. For example, the Nebraska Supreme Cowrt said in 1890,

As said by many eminent authorities, exemptions areo granted on the

hypothesls that the association or organisation is of benefit to

soociety, and that it promotes the social and moral welfare, and,

to oomo extent, is bearing burdens that} would otherwise be imposed

upon the publioc to be met by taxation.

The liissouri Suprems Court has rendered the opinions

It is presumed « « « N0 argument is necessary to show that church

purposes ore public purposese « ¢ o To deny that church purposes:

are public purposes is to argue that the maintenance, support, and

propagation of the Christian religion is not a matter of publie

concern, Our laws, although they recognize no particular religious

ostabiishment, are not insensible to the advantages of Christianity,

and extend their protent!.og to all in that faith and mode of worship

they may choose to o.\'l.op'!:.4

D. Summary of Chapter
It has been noted in the preceding pages that the California Taxpayers |

Alliance (éﬂ.) was formed to marshal systematic opposition to tax-exemption

S
4 !!1d.. p. 419.

440ar] Zollmann, American Church Law (St. Pauls West Publishing Co,
1933), p. 328, Y.M.C.A. of Omaha v, Douglas County (1900),

465,34,, pp. 632f. Clty of Hannibal v. Draper (1862).
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for non=profit private schools of less than collegiate grade, Prominent
in the CTA were Protestant clergymen, city and area counsils of ochurches,
Unitarians, Jews, and men ;n eivic 1life who were lMasons. Some Lutherans,
also of the liissouri Synod, worked against exemption. Some public school
administrators and teachers, as well as those who oppose all non-publie
schools, also Jjoined the ranks to work for defeat of the measwure,.

The argument was raised that the extension of tax-sxemption to par-
ochial schools is a violation of the prinociple of separation of church
and state because tax=exemption is tantamount to support from the public.
Therefore, oxemption amounts to e subsidization of religion by the state.
We have held that tax=oxemption is not a "grant™ to church schools, but
aclmowledge that it is, indeed, an indirect subsidy, as the opponents
steted. This is, however, the honored practice in Ameriea, upheld by many
court decisions, in recognition of the contribution the chwrch makes to
the welfare of the state.

We conclude that the religious sohool movement will not subvert the
public schools by siphoning off eduwsational funds. Althpugh some doubts
are expressed as to the contribution the church makes to the welfare of
the state in the case of Roman Catholic Schools, we demonstrated that the
Christian day schools operated by The Lutheran Church--lissouri Synod
inculcate patriotism and democratic ideals. Lutherans also look upon the
support of publioc schools as part of their God=-given responsibility to the

gtate.




CHAPTER IV
THE REAL ISSUE--THE ROMAN CATHOLIC CHURCH
A, Fer Fublic Official Pronouncementss Tax Support

In Chapters III and IV the arguments prosented by opponents of tax=-
oxsmption were discussed. Howover, all the arguments raised are somewhat
secondary to what is evidently and demonstrably the underlying reason for
such opposition. The real underlying issue is "the Roman Catholie Church
virloh, through its California hierarchy, is obeying the orders of the
Roman Pope.":L .

lost of tho propagande and pamphleteering aimed at the electorate
emphasized the cost of the proposed measure to the taxpayer, and suggested
that the principle of the separation of church and state would be violated.
Of the six roasons advanced in the Official Voters® Handboolk, issued by
the Secretary of State, under "Arguments Against Proposition 3™ in the
November 4, 1962, general election only two raised the issues involving
the Roman Catholic churoh.- And they did so in mild terms, as follows,

To exempt only parochial schonls is especially objectional for other

IroAsSONEe « « o The parochial school is not a partner, but a compe=-

titor, of our Amerioan system of frée public schools; and any aid

granted to a parochial school must be to the disadvantage of owr

public 8chools « « a o«

The proposed measure v.loh-hgs the Ameriean principle of separation
of Church and State « ¢« « o

l"l'my Californians Must in Say No!," a pamphlet printed by the
California Taxpayers Alliance, | Market Street, San Franoisco.

20priodal Voters'! Handbook, State General Election, November 4, 1952

(Sacramentos Callifornia State Prl.nting Office, 1952).
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The Roman Catholic Church is not mentioned by name; however, in California
"parochial schools™ means Roman Catholic schools in the public mind,
Some newspapers felt constrained to point out the real issue, as did
the San Rafael Independent=Jourmal, in the following editorial,

Now it comes out. California Taxpayers Alliance has only one pur=
pose. Doefeat the Waters Bill in November, And why? Because this
measure . « ¢ oxompts Roman Catholic parochial elementary and second=
ary schools from taxation. It also exempts private schools of other
faiths, but the California Taxpayers Alliance apparently is only
concerned about Catholic schools. «_e. ¢« It now stands for what it
seeningly really is: Anti=Catholic,®

That Romeo was the real target was patently olear in approaches the
California Taxrayers Alliance made to clergy of Protestant denominations.
A Handbook for Speakers and Chairmen prepared by the Alliance devoted its

twenty=-two pages almost entirely to the Roman Catholic question. The
lithographed booklet charges that the principle of the separation of
church and state is at stake, and that parochial schools u-o in direct
competition with the Ameriean public school. Another section charges that
Roman Catholic leaders palnned a "legislative loophole™ in 1944 when the
voters of the state added the so=-called "Welfare Exemption Amendment™ into
the constitution, and then "railroaded™ enabling legislation through the

4

State Legislature in 1951. Five other seotion s of the Handbook report

the probablo tax loass to the state if schools belonging to churches are

exempted. <

Even the staid legal dooument, Brief Filed Amioi Curiae in the Supreme

s"m:at Is Real Purpose of California Taxpayers Alliance?,™ Independent-
Journal (San Rafael, California), April 4, 1952, editorial page.

"cr. supra, Chap. I, section D, "History and Present Status of the
Pro'blem," PPe 7££.
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Court of the State of California, filed on behalf of most of the non-
Roman Catholioc supporters of private schools points out in a sparate
paragraph entitled "Arguments Based on Religion and Religious Prejudice
Have No Proper Place in this Case,” which reads,
It is :i.mposs:l.'bl.e to read plaintiff's briefs without coming to the
conclusion that the impulse which motivates his action and his en=
tire argument is a bitter feeling of prejudice and hatred for the
Roman Catholic Hierarchy and Catholic "parochial schools.™ One
reading plaintiff's arguments could only conclude that Roman Cath=-
olic schools of less than collegiate grade are the only educational
institutions, the proprietors of wh%eh are interested in the tax
exemption here under consideration.
After meking: a plea:r for the non-Roman Catholic parochial schools in the
state for a careful consideration of their rights, the dooument concludes
with a roforence to "the Roman Catholio Hierarchy ageinst which plain=-
tiff's arguments on file in this cause have been so bitterly direotod."a
It must be recalled to mind that the above=-mentioned Brief was indepen=-
dently filed by Protestant ochwrches and organizations.
"One religious organization o « o the Roman Catholic Church, through
its California Hierarchy," is fighting to use "public tax money for sup-
port of its school system," a pamphlet circulated by the California Tax=-
payers Alliance charges. Tax exemption is the first step toward the |
eventual goal of "diversion of public money for the support of their own L

parochial school system. n?

5:Bfr:l.ef Filed Amiol Curise, in the Supreme Court of the State of Cal=-

ifornia, S.F. Number 19026 (Los Angeless Parker & Son, Inc,, Law Printers,
n-d. ). p. 45.

6 bid.

7llhy Californians Must Again Say No!,™ a pamphlet printed by the
California Taxpayers Alliance, 830 Market Street, Ssn Francisoo.
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It is no secret that public support of its schools has been the goal
of the Roman Catholic Church. The materials prepared by the California
Texpayers Alliance point out that ™Pope Pius XII in September of 1951
called on all demooratic countries to adopt legislation giving Roman
Catholic achools equal privileges with public sehoola."s

Just how intent the Church is on achieving this obJjective is open to
conjectwre, Anson Phelps Stokes poimnts outs

There have been three groups in the Roman Catholic Church with ref-

erence to ald from tax funds for parochial schools. The first and

largest group, represented in general by the hierarchy and priest-

hood, and most of the laity, belisves that such grants are legitimate

and strongly favors thems the second, represented by a small group

of liberals, recognizes that such grants are probably umoconstitu=

tlonal under recent opinions of the Supreme Court, « « « 3 the third

group, also a small but thoughtful one, holds a somewhat intermediate

position, « ¢ o o
If "the hierarchy and priesthood, along with most of the laity . « «
strongly favors"™ tax support of parochial schools, tlis conclusion is
Justified that it is the determination of the Roman Catholic hierarchy
to secure tax support for its uohool-a at the earliest possible moment.
Stokes sees a hopeful sign in the fact that "the campaign for government
aid for parochial schools is now generally conducted in an open weyj; there

is no attempt to hide its purpose.”

Stokes notes that a Father Richard J. Gabel conduoted a study of state
ald to church schools in 1937, and discovered that mearly every state for=-

bids the use of public funds for seotarian purposes. Commenting on Gabel's

8En:ul‘lmok akers and Chairmen (San Franoiscos California Tax- J
payers Alliano 830 Em Street, [19562]), lithograsphed, Sec. VI.

9Azlson Fhelps Stokes, Church and State in the United States (New
Yorks Harper end Brothers, 1960), 1I, 662.

.
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findings Stokes concludes his chapter on "The Present Status of the love=-
mont to Secure State Aid for Parochial Schools,™ with the comment,

The situation has changed little since this authoritative survey was

made more than a decade ago. There has, however, been on tho one

hand a definite increase of Roman Cathollo pressure for direct State
finanecial aid, and on the other more determination on the part of
non=Catholie groups that such aid should not be granted to denomina-
tional gr parochial schools as being both unmconastitutional and

umvise, 10

The issue is fwrthor muddied by secemingly contradictory utterances
and apperently inconsisteant actions by Roman Catholic leaders. Stokes
quotec the Jesuit weekly, Ameorice, which stated that "public funds are
actually being allocated, in no less than 350 instances, to American
parochial schools today.™ L But he hastens to add, "But-that was in 1947,
bofore the KecCollum decision and the interchange of letters between Cardi=-
nal Spellman and Mrs. Eleanor Roosevelt!l?

The spirited exchange between Francis Cardinal Spellman end ifrs.
Eleanor Rossevelt points up the observation that we find it difficult to
detormine exaotly what the real Roman Catholic position is. According to
Stokes, "Cardinal Spellman was among the members of the hierarchy who had
long favorod direct Federal ald to parochial sohools."® M. poogevelrt
took note of his position in her column, "My Day," in the New York World
Telogram on June 23, July 8, and July 15, 1949, and defended the positiem
that "public schools . « « are the only schools that are . . . tax-supported

schools.” The Cardinal, Archbishop of Hew York, replied angrily, charging

that lirs. Roosevelt has written a "record of anti=Catholicism for all to

1.14., p. 689,

lzIbid.. Pe 690,

p &

Stbid., p. 746.
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800 « o« o documents of disorimination unworthy of an Ameriean mother.™

The country was much agitated from the day, July 21, when his letter
was published, until the papers on August 6 published a statement by the
cardinal, "aritten in a different tompér fram that of his Je tter attacking
Yirs. Roosevelt, « ¢« « showing a construotive and constitutional attitude
‘toward the problems involved:'u‘

The significance of the ocardinal 's nodified position is outlined by
Stokes in the following paragraphs,

It was the first time that the hierarchy . . « recognized publiely

that direct aid for the support of parochial schools Was « « ¢« UM~

constitutional, Up to this time the church had « « « stated frankly

its conviotion that parochial schools « ¢ ¢ should share g in

the distribution of federal funds for direct aid . « » o

In the second place, the ocardinal s statement « s« « laid his entire

atreass on the importance of students in parochial gchools receiving

the benelflt of auxiliary educational sorvices . « ¢ which the Supreme

Court by majority vga:e in the Everson case had declared to be con=-
gtitutional ¢« ¢ o o

Faced with the hard fact that "the oonstitution or statutes of practically
evory Amerioan state prohiblt grants from tax money to schools conducted
by any religious 'body,"r’and the further fact that tho Supreme Court of
the Unitoed States has stated in the Everson and lioCollunm oms“ that
financial aid to schools undeor roligious auspicea is wconstitutional, the
Romen Catholic hiersrchy has had to accept its temporary setback, and

concentrate on so-oalled "suxiliary services.™

1 1.5d., p. 754,

15’1‘!10 Cardinal's statoments were made before the Everson and MoCollum
decisions of the Supreme Court whioch declared Federal aid to schools umder
religious auspioes umoconstitutional. The hierarchy recognized that pree
viously nearly alllstates forbade sectarian aid from tax funds,

mstms. Ops 2_’-20. Pe 786,

17 1bid., p. 746.
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Such sorvices include bus tramsportation, school lunches, health
programs, and provision of certain text books. These are generally in-
torproted as being services to purls, and not grants to schools as such,
Such aid, according to Stokes, "under certain ciroumstances, had been
considered comstitutional in the opinions in both the Everson and lfaCollum
CRSOE « « o though a strong minority of the court dissented . . .l .."]'9

Bes Rocognizing a Temporary Set=back

A recent official pronouncement by the National Catholic Welfare
Conference indicates that the Roman Catholic Church has relexed its de-
mands, for the time being at least, for actual tax support for its par-
ochiel schools. The gtatement affirms that private schools "are an ine-
tegral part of the Ameriocan educational system," end that parents have
the primary right to attend to the education of their children. The
sta_temenb donles that roligious education is a "discordant factor in
American life,™ but that Christian training "provides the strongest ce=-
ment that ocan possibly bind a nation together,"20

Yot a word is sald of their intention to ask for anything beyond

services for children as citigens. The closing paragraph of the statement

187he Everson oases 530 U.S. 1. Everson v. Board of Education, in-
volving free bus transportation for parochial school pupils (1947-48).
The court held comstitutional a New Jersey law permitting free bus trans-
portation for parochial school pupils, and outlined sertain essentials’
of Church=State .m‘ﬁiﬂnn cP. Stohﬂ, D 9_1&.’ IX, 702=16,

The MoCollum oases 333 U.S., 203, licCollum v, Board of Education
(1948). Released-time instruction by churches in school bulldings was
declared unconstitutional, Cp. Stokes, op. ecit., II, 516-23,

msto!ms, op. oit., p. 756.
20,

Publio Aid for Private Schools? Catholioc and Protestant Views,"
U.S. News and World Report, XXXIX (December 2, 1956), 102-5.




conoludes,

The students of these schools have the right to benefit from those

measures, grants or alds which are manifestly designed for the

health, safety ngg wolfare of Amorican youth, irrespective of the
school attended.

The entire statement seems fair, and recognizes the existing attitudes
in the United States toward public support of private religious schools.
Hawavar,- in a roply to tho statement in the same issue of U.S. News, Glenn
Le Archer, executive director of Protestants and Other Americans United
(POAU), labels the statement "studied nonsense . « o written for the
express purpose of justifying a demand for govermmental aid and ls gal
rocognition of parochial schools as an integral part of the American edu=-
cation system « « +» «+ What the bishops are really asserting is « «
thoir alleged 'right' o exist at public expense.">>

The outlook at present in this matter is in the direction of less
benefits to parochial schools rather than mores On March 18, 1957, under
"Periscoping Religion," Newsweek predicted,

You oan expect fights over public transportation for parochial

school children, like that in Maine, to break out natiomwide,

Next big battloground is likely to be Commecticut, where twenty- 23

five of 170 school districts already provide such service . ¢ « "

It is our conclusion, therefore, that despite the expressions of
willingness to take a more constitutionsl attitude toward parochial school
ald, the Roman Catholic hierarchy s as determined as it always has been
to work ceaselessly for public support of its schools. The hierarchy has,

furthermore, oreated a strong public reaction against its edusational

2l1p1d., p. 103,
22 1p1d., pe 105.
23ewsweek, XLIX (March 18, 1957), 89.
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policles. This reaction is, in turn, tending to cause a narrower applica=-
tion to be placed upon the principle of the separation of church and state.

These conolusions are warranted in the light of Stokes! observations,

This should mean that in the near future, at least, we are to under=-

stands (1) That the Chroch will make no attempt to secure direct

govermment aid for the runmning expenses of parochial schools; and

(2) Thet it will continue to make a determined effort to see that

such matters as free bus transportation, (ete.) « o ¢ for pupils in

parochial schools are treated exactly the same in tgz ma tter of
appropriations as for pupils in the public schools,
Events since Dr, Stokes wrote in 1950 have borme out his predictions,

Not until the Roman Catholioc hicrarchy disavows all olaim to public
funds for its parochial schools-—an unlikely prospect--will ories of
"backdoor assault on the public treasury®™ cease to be heard at even the
slightest attempt to extend public benefits to these schools.

A question vhich deserves further study in this comnection is that of
whether the schools of the Roman Catholie Church contribute to the cause
of American freedom and democratic ideals. Benefits through "auxiliary
services,” tax exemption, etc., are granted on the assumption that they

do.

24
Stokes, op. oit., II, 757.




CHAPTER V

"UN-LUTHERAN" VIEWS HELD BY LUTHERANS,
AND THE HISTORIC LUTHERAN VIEW

The chief diffioculty in evaluating, or even in discovering so-called
"un-Lutheran" views lies in the fact that the published materials bearing
on the subjeoct almost never have given expression to these views. Such
viows may be discovered in the more or less off-hand expressions or opin=-
lons end feelings about chuwrch=state relationships which one hears when
Lutheran pastors gather, In pastoral conferences, when issues involving
the relationship between church and state are presented or referred to,
there is usually a lack of interest in them, as if they were outside the
sphere of Christian concern; or there is also a tendency to relegate
them to the forbidden area of "politios,™ or to dismiss them with the
statement that "wé should not mix church and state.”

Scope of this thesis does not warrant a thorough perusal of all the
official journals, books, and synodical and distriot convention proesedings,
nor of the journals of synods other than The Lutheran Church--Missouri
Synod. In the materials listed in the Bibliography no support is lent to
what we shall oall "un-Lutheran" views of the relationship between church
and state.

The "un=Lutheran" views referred to in the following pages stem from

at least one of three faotors:

1. A misunderstanding of Lutheran theology and practice as it per-
tains to the relationships between church and state, Essays from
The Abiding Word, an anthology of Missowri Synod dootrinal essays,
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Vols. I]' and I:I:a and references to mid-nineteenth century lmummls
clarify the Lutheran position regarding the separate fumotions of
church and state.

2. Holding to umrealistic, untenable, and unhistorical views of
"absolute™ soparation of chuioh and state. This question will
be dicussed in this chapter.

3¢ The third faotor which entered into the issue of tax-exemption
for non=profit private schools in California, especially among
Lutheran clorgymen, is the fear of the Roman Catholic Church's

aggression and the extension of its power and influence,_ This
very real factor will be discussed later in the chapter.

A. "We Should Obey the law, Not Seek to Change It"

VWhen the issue of tax~exemption for private schools was being debated
in California, the view was expressed by some that Christians should cbey
the laws of the state, and should not make any efforts to seek to change
the laws or influence the actions of legislators. The state, they con-
tend, is to be govermed by reason, whereas the church is governed by
revelation and the Gospel. This position, they hold, is indicated by the
applications of the Fourth Commandment, whioh enjoins obedience to consti-
tuted authority. An appeal is made to the thirteenth chapter of St. Paul's
Letter to the Romamns which charges Christians to be subject to the higher
powers.

In reply to those who insist on a submissive attitude toward all
legislation, and who claim that Christians would be "mixing into polities™

limtra, pp. 66-9.

2 mesa, ppe 75fs

Sinfra, pp. 82f.

4m.' PPe 79=87,

sml.’rl, ppe 87=90.
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if they were to work toward the passage of legislation favorable to the
point of view of the church, we must understand what the separation of
church and state entails, The literature of The Lutheran Church==Migsouri
Synod is clear in declaring that this separation has to do with the func=-
tions, means and methods of each, as will be pointed out in section D of
this chapter.s

A reference to the writings of the "fathers" of the Missouri Synmod
may suffice to dispose of the objection, sometimes volced, that we should
take a submissive attitude toward the law and lawemsking, In the essay
on "Civil Govermnment” in the two-volume set of dootrinal essays, The

Abiding Word, Paul F. Siegel summarizes the opinions of theologians in

papers dolivered at six separate synodioal district conventions between

the years 1871 and 1909, The consensus of opinion is given in these words,
if the Constitution under which the government operates permits its
eitizons to seek a change of the existing lews, we may make use of
all legal ways and moans to effect such a change, to abrogate in=-
suffiocient, umvise, impractical legislation and substitute for it
legislation really serving the best interests and welfare of the
commnity. But as long as a law exists, the citizens of the com=-
morwealth vhich ;lihrough its legislators has enacted it must render
obaedience to it,

This statement goes much further in urging the change of existing
laws than many Lutherans are ordinarily ready to gos If a group of Chris-
tians combined forces to seek the exemption of private non=profit schools
of less than collegiate grade in the belief that such practice really
sorved "the best interests and welfare of the commnity,™ there certainly

is no sound reason why they should not do so, In the case of tax-exemption

Infra, pp. 79ff.

7Paul F. Siegel, "Civil Government," The Abiding Word, edited by
Theo., Laetsch (St. Louis: Concordia Publishing House, 1946), II, 519,
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for parochial schools, the Lutheran attitude is that such exemptions will
be gratefully accopted if a beneficent state will accord us the privilege.
An equally justifiable attitude is, "Exemption serves the best int-
' erests and welfare of -I:h? commmity. It is in keeping with the historie
trad:lti.ons. of our nation, which has carefully sheltered and nurtured Relig=
ious freedom. Ve shall socek exemption for the schools of our chu.rehes."e
A conoise definition of the proper relationship between church and
state is found in an essay by Carl S. nundinser.g Ho points out that the
soparation of these two is in the arcas of purposes, mseans and methods,
and those two sets of purposos, means and methods are to be kept separate
in our thinking, Since govermment has taken over many duties and functions
in the past deoades, many church-state problems will increase., He writes,

VWio of the lMissouri Synod have an additional set of problems, arising
from the faot that . . « for the past twenty-five years we have grad-
ually coased being an immigrant Church, For about seventy-five ysars
we had rolatitvely little to do with church-state relationshipse « «e
Furthermore, many believed that outside of obe the laws and
paying their %axes Christians should have 1ittle to do With -
ment. The danger of mixing Church and State was ever present in
Thinking of our fathers., It was at times a convenient exopge for
non-participation in govermmental affairs{italics added] .

Fow that the situation has changed, and our people will be more and
more affected by American thinking, he asks,
Vhat can the church do? The church must ever enlighten the conscience

of hor members on troublesome public questions. Keeping striotly
within her sphere, the church must put farth every effort that the

Sem, Hoyer writes, "We should not protest if (tax exemptions) were al=-
together abolished.” The Abiding Word (St.Louis: Concordia Publishing
House, 1946), II, 604,

9car1 S. Mundinger, "Dangers Confronting the Churoh Today,"™ edited by
Th, Laetsch, The Abiding Word (St. Louis: Conocordia Publishing House, 1946),
I, 502,

10144,
1144,




a nation within whose boundaries she exists become more and muri per=
meated with the prinociples of righteousness, of justice . . - » 1

There is no justification found in the writings of the lissourl Synod
"fathers™ for views that would consign the law=-making functions of the

state solely to unenlightened reason.
Bs "Churches and Their Schools Should Pay Taxes™

Another viewpoint frequently expressed is to the effect that "to be
truly free the church should pay taxes like everyone else.” To indiocate
that this view is seriously entertained in the m;lsour:l. Synod we refer to
a letter addressed to the Public Relations Department of the California and
Nevada District by the Reve. Prof. Richard T. duBrau, professor at California
Concordia College, Oakland, He took issue with the director of the depart-
ment in 1962 for espousing the cause of tax-exemption for parochial schools.
He wrote of the "viciousness of the 'meauure." and observed that "after all,
our people are Christians who don't want to go to Caesar to beg him for
his bounty.™ He conocluded,

That we see the sorry spectacle before us today of Lutheran pastors

campaigning for MATERIAL gain, merely goes to show a tremd in the

ohurch to put dollars above pr:l:o!.ple, money abm faith, « ¢ ¢ o

In my Bible . « o Christ says, "Pay your taxes.

A pastoral conference in the Evangelical Lutheran Church went on
record to affirm the same position. In June, 1947, the Southern Minnesota
Distriot of the Evangeliocal Lutheran Church questioned the wisdom of taxe
exemption for churches. The dia'h'i;st represented about 140,000 members.

They declared the world developments make "it imperative that the Christian

114,
120 uoted with Dr, duBrau's permission.
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religion, and all religions make themselves completely frce of all obliga=
tions|of dabt;, exoeptithatiofiaeryics, ol anylstite!or! fovermut, 1>

Hovever, accordinpg to Stokes, this view is supported chiefly by
"radical organizations and . « » & fow church leaderas. It has never
gained much public support, . . .,,14

Chief advocate of the abolition of tax-exemption to churches was
Charles Clayton lorrison, editor for many years of The Christian Century.
In a long editorial on April 9, 1947, entitled "Churches Should Pay Taxes,"
the journal stated flatly that "the present system of tax exemption for
churches is wrong. « « « Wo hold that churches should pay taxes on their
church property and that Protestants should lead the way in demanding a
law ebolishing for all churches the subsidy the state now gives them,"15
Tho reasons givon to bolster the premise are as followss

le Churches should pay their owm way.

2. Thoe accumulation of churoch property adds a burden to taxpayers.

3. The State uses its taxing power to compel oitizens to support
churches they do not approve of.

4, It onocourages political power through property holdings.
5. The Roman Catholic Church will overshadow Protestantism.

6. Exemption tends to multiply churches by making ownership of
property wnduly attrastive.

7. Thore is little difference between subsidy and tax exemption.
Dr. Stoke's observation that this position is "receiving little Chureh
support" is bolstered by the fact that in The Christian Century of April

1310 Christisn Century, IXIV, July 9, 1947.

14 United States (New
‘Anson Phelps Stokes, Church and State in the
Yorlks Harper and Brothers, 1960) 111, 421, :

51mo Ghristisn Century, LXIV (April 9, 1847), 454-6.
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30, 1947, four letters from readers were printed, three of which disagreed
with the editoriall® (We are mssuming that the periodioal follows ocustomary
editoriel procedure of publisling a sampling of letters according to the
ratio of total letters received.) Apparently the late Paul Hutchinson, who
followed Morrison as editor, and the present editor, Harold E. Fey, do not
hold to Dr. Morrison's extreme views, since the position takea in the 1947
editorial has not beoen pressed in the last ten years. Both Hutchinson snd
Fey wers staff mombers in 1947,

The typical Roman Catholic view was articulated in an editorial in
Commonweal, Roman Cathholic lay journal, which stated,

On the question of tax-exemption, the reason behind it seems to us

in the best American tradition, rather than the reverse. We live in
2 pluralistic society, with a government of delegated powers. Tax=
exemption for educational, charitable and religious ventures supports
the American ideal by encouraging various non=govermmental groups and
organizations to carry out such n!j'-:lvi"t ies rather than leave them to
a potentially all=powerful state,

Of particular significance to the Protestant viewpoint 1s the recent
statement of the prominent religious educator, George Huntston Williams,
who wrote in Religious Education, -

The second level (of aid to schools under the auspices of organized
religions) is tax-exemption of parochial school properties. It is
not now under debate, an do not think that it should be. Custom
and the legal dootrine of stare decisis are against upsetting en im=
memorial practice without which churches and synagogues could never
maintain themselves in the strategic centers of population., To
introduce taxation of ecclesiastical properties would bring the
whole problem into the arena of bitter political debate and precipi-
tate exactly that kind of soocial turmoil and reprisals that the
principle of separation oisehuroh and state originally sought to
obviate [emphasis added].

16 41d., LXIV (April 30, 1947) 601.

17nchurches and Tax=Exemption," Commonweal, LXV (December 28, 1956),
324f,, editorial,

183g0rge Huntston Williams, "Church-State Separation and Religion in
the Schools of our Democracy,™ Religious Education, LI (September-—Octo-

ber, 1956), 375.
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Willians concludes his observations on tax-exemption for churoch
propertles by pointing out that the constitutional provisions of separa=
tionlsm should not be called upon "as long as govermment refrains from
oxploiting taxe-exemption as a means of exercising a political pressure on
religion, and so long a5 organized religion . « « remains content with tax
rolief « o « o™7

Dr. Theodore Hoya:'- gives the concensus of opinion in The Lutheran

Church==Missouri Synod, dating aback as far as 1866, in The Abiding Vord,

where he states,

Without violation of the principle of separation the State may grant
the Church certain privileges, because it recognizes the moral value
of the Church in the community and so its sorvice to the State. That

is thgoreaon why most generally church property is tax=-free in our
land,

This view, expressed by Prof, Hoyer, reflects Synodical Reports from nine
distrlot conventions, and two articles in Theological Quarterly by William
l)s.ll:r.mcn:n..21

Specific application to Christian day school tax—exemption issue is
to be found in ouwr {reatment of the public welfare function of these schools
in Chapter II, L

The entire question of tax-exemption for all religilous institutions
will be under close sorutiny in coming yearse The writer stated in The

American Lutheran, on the basis of statements of the opponents of parochial

19514, |
20goyor, op oite, P 604.
21m1d., p. 775.
22gupra, ppe 21ff,




LS

73
school tax-exemption in California that they are going to continue to
fight, that "sooner or later the whole principle of tax exemptions for
religious and charitable institutions is to be called into question,"2>
Anson Fhelps Stokes writes in the same vein,
In view of the antichuroh movement in various parts of the world,
the temper of the times, and the need for additional public revenue,
it is not unlikely that the whole question of tax exemption for re-
ligious and educational institutions will come to 1:2: front in other
parts of the country in the not far distant future,
However, he does not believe it will affect the churches, but some sohnoll.zs
Thes obsorvations give further signifiocance to the issues in Calif=-
ornia, vhere the parochial school battle is being waged. California might
well become the arena in which a contest of national signifiocance over

tax-exemption for religious institutions will be nged.zs
C. liissowrl Synod Does Not Want Tax Support

The California and Nevada District of The Lutheran Church-=)Migsouri
Synod acted in a manner consistent with the synod's expressed practice when
it declared at its Forty-second conwention that "it looks upon such exemp-
tions to church properties as a recognition of the contribution of the
Chwoh o « ¢ to the welfare of the State « « o .'27

However, acceptance of exemption from taxation is as far: as the Synod

23pobert K. Mensel, "Supreme Court Upholds California lLaw," The Amer-
jcan Lutheran, XL (February, 1957), 16.

243tokes, op. oit., III, 427,
261p14d.
26

Gp. Appondl: Iv.

z"'1'1:9 Lutheran Church--Missouri Synod, Proceedings of the Fo econd
Convention of the California and Nevada Distriot, June 23-26, 1952 (St.

O
Toulss Concordia Publishing House, 1962), Pe 67s
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will go in accepting ald from the government., The California and Nevada
District resolution disavows any furither aid from the state when it
- gtates, that "it does not . « « seek tax support for them (its parish
schools) « » « snal

Among the characteristics of the Missouri Synod's school system which
Stokes calls attention to he notes the synod's "dependence entirely on
self=support and the unwillingness of the Church to ask for any support
from public fundse ¢ ¢ ¢ In this respect there is a striking difference
between the supporters of the Roman Catholic and the Lutheran schools,2?

A pronouncement made by the Missouri Synod at its twenty-first con=~
vention in 1890 stated that

since God has in this country vouchsafed unto us the precious boon

of religious liberty « ¢« ¢« wo . o « condemmn all demands upon the

public funds for the orection or maintenance of parochial schools. S0

In an essay on "Church and State,"™ Dr. Hoyer asks, "Is it mixing of
church and state if the State extends ald to such institutions?™ Drawing
on lissourl Synod sowrces in synodical essays and theological journals
listed in the bibliography of The Abiding Word, he draws the oonclusion
that "there seems to be no cause for objection when the State grants
facilities for religious teaching, rooms, etc. : « « ™ But he concludes,
"Opinions differ .  « on such questions as granting . .  financial sup-

port to religious uohools."a' Dr. Hoyer is looking at the question in the

28 1hid.

29g40res, g;g oit., II, 673.

50, 7bert G. Morkems, The Policdies of the Missouri Synod with Re
o Flementary Biusation Ly Ness of Shelsilas Tay-Schools (St.Toulss Con-
cord ishing Eugo, 936), Appendix III, p. 43

Slgoyer, op oit., p. 601
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preceding words from the viewpoint of the state, where many differing
views are entertained, His argument from the viewpoint of the church
follows shortly thereafter.
From the side of the state, this question has been settled by Supreme
Court deoisions since The Abiding Word was published in 1946. That answer

has beoen given in the dicta in both the Everson and licCollum oases in the
Fedoral Supreme Court., Stokes declares,

In both the Everson and MoCollum cases (the Court) had clearly ex-
cluded all finencial aid to such schools from public !und--lnsgpinion
shared by eight of the nine justices in the lMcCollum decision.

The preceding quotation from Stokes occurz in a context of a discus=-
sion of attempts to include Catholic schools in proposed programs of fed-
eral aid to eduwsation., Stokes declares,

If, therefore, this « « « bocomes law it is likely to be voided by
the Cowrt as unconstitutionale « » « The general policy of the Fed-
eral government is neither to make nor permit grants from public
funds for any denomiﬂauoml religious purpole. Exceptions to this
rule are trifling.™

Hoyer then goes on to state that as far as the church is comermd.
it 1s not advisable for it to take grants from the government for its

schools. He writes,

Every help that the State offers to schools beyond that given to all
citizens entitles the State to expect a certain measure of participa-
tion in the management of the school. « « « It pays to recall the
lesson of history that govermment officials are very often anmxious

to extend their rights and powers; and even if . .  these grants

e o » are safeguarded by all kinds of promises, they ocan at least
cause trouble all out of proportion to the benefit receiveds o« « «
Any greant from tax funds for any church purpose really gives offi-
oials the right of examination of how the money is spent and so a
voioce in the menagement of the institution, which may at any time

szstms’ OPs _9_’-1-. II, 730, Cp. also m’ footnote 18, Pe 62,
S5 mp1a.
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34
have serious results.
The valus of the Hoyer statements lies in the fact that this essay

on "Church and State™ appears in the two-volume work, The Abiding Viord,

"a closo study of the doctrinanl essays « « « based on the writings of the
fathers and founders of our s:,mmi."""‘ii His summry, then, may be oonsidered
to be a comprchensive stotement of the long=standing position of the Missouri
Synod on the question of money aid to its schools. Vhile the synod has

not beon too concerned, apparently, vith whether or not money grants were

e violation of the church=-state separation principle from the state's

side, thoy wore very posltive that it would be poo? businsss from the
churchts viewpoints

The definitive statement of the policy of The Lutheran Churche--
Missouri Synod in the matior of state aid to its parochial schools was
made by tho thirty-ninth convention in 1944, Since it represents the
Synod's attempt to answer the question of financial ald, substantial por=-
tione of the roport follows

Twofold Aspect of the State's School Program

The modern school program of the State has two aspectss (1) The social
gservice program (library services, etc. « « )3 and (2) The teaching
progran (curriculum, teaching, 6tCe o o o o)e

A vitel difference exists between these two programse. « « « The so=-
cial service program is administered through the schools because the
schools offer the easlest access to the ohildren.6

54E\‘::rar, Oop. oite., pe 601,

%0me0. Lactsoh, oditor, The Abiding Word (St. Louiss Concordia Pub-
1ishing House, 1946), II, Preface.

ss'rhn Lutheran Church-=iigsouri Synod, Proceed of the Thir
Convention, June 21-29, 1944 (St. Louiss Concord Pufﬁ':ﬁ?g}zﬂome,
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Under the heading, "Social Service Program,”™ the writers of the report
point out that the social service program is available to all school chil-
dren irrespootive of thelr school, When the state renders these services
it is not promoting the tenets of a church, Neither sovereignty on the part
of the state nor sacrifice of principle on the part of the church is in=-

volved,

The report continues with an analysis of the second aspect of the
state's school program, the teaching program, by stating,

In the teaching program character=forming precepts, motives of action,
and prinociples of life are necessarily in the foreground ¢ « «
Hence the Church may not subjeoct its teaching program to the super=-
vision, control, and direction of the State. « o

e ¢ o Then, however, the State contributes tex money, it has the right
to control the expenditures. . « « However, the Church should not
agsk the State for a subsidy for the teaching program of its schools,
for it cannot, without becoming unfaithful to the charge . « « given
it, permit its teaching program to be subjected to the supervision

e ¢« o of the State, because this would inevitably open the way for
demands that the teaching in the ehurch schools accord with the
philosophy of education in the State « o« « o7

If the state should offer subsidy "without any strings attached,™
the report continues, the chwrch might accept it without eriticism, But

there would be decided disadvantages at best. These drawbacks are referred

to in the report in the following words,

(a) The State has the right at any time to exercise the control of
the expenditures of tax moneys (b) The State has the right at any
t+ime to withdraw its subsidy.

In either case disastrous results may follow . « « ¢ Our congregations,
having expanded their school system under State aid, may suddenly find
themselves unable to carry on upon the withdrawdlof the State funds.
This has in the early history of our country caused the collapse of
church schools in some sections of the country,.

The argument that the State is not being asked to subsidize the relig-
ious teaching of sectarian schools, but only the teaching of the

37!!1&.
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secular branches is specious and invalid, for all teaching of church
schools==-also the teaching of the secular-=becomes a part of the
teaching program (curriculum, teaching, and philosophy of education
of the Church), Secular branches are taught in the light of the
religious tenets of the Chuch,

Because 1t is most unwise for the Church to adcept such subsidy for
its teaching program, even though ‘the right to control has been
walved by the State, we as oitizens should not agitate for State sup-
port, but oppose the granting of State funds for sectarian use [ital-
ics added].

The Committee for Parish Edusation of the California and Nevada
District of The Lutheran Church--lMissouri Synod is also squarely on record
as opposing a program of federal aid to parochial schools, The Board of
Directors of the distriot of synod accepted the Committee's viewpoint as
the official position of the denomination., Three preliminary statements
take note of the controversy over federal aid to edusation in the Congress
of the United States, of the Roman Catholic declarations to seek such sup=-
port for its parochial schools, and of the probability that such aid would
be contrary to the prinoiple of separation of church and state. The text
of tho resolution fodlowss

RESOLVED, that we, the teachers of the Califormia and Nevada Distrioct

of The Intheran Church~--lissourli Synod « « « do hereby declare our=

selves opposed to a program of federal aid which includes parochial
or private schools.

Our reasons for the above recommendation ares

1. Vie do not feel that the government (state or federal) has any
obligation toward the support of parochial or private edusation.

2, Furthermore, we feel that our sovereignty would necessarily and
Justifiably be jeopardized should we accept public funds for
private or parochial education.

3. However, we feel that accepting certain services falls into the

sslbld.
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realm of services to the children as oitizens, and not as pupils of
a particular school, Henwe, we feel that acceptance gf such free
services does not constitute fedoral aid to schools.
Whereas the Romen Catholic position is olearly one that seeks support
for the church's schools, the Missouri Synod has slways and consitently
disclaimed any and all tax suppprt for its schools, However, it has just

as consistently accepted grants for auxiliary social services as well as

tax=-exemption for its schools., .

D, "Absolute Separation of Church and State™

Although we have not been able to discover from any responsible source
in liissouri Synod writings anyone who holds to0 a so-called "absolute™ sepa-
ration of church and state, the phrase is frequently heard in pastoral
conferences and in informal discussions among church folk.

Thore are ample evidences, however, of writers outside the Missouril
Synod who advocate a very strict separation., Ior example, R. Freeman Butts
rejeocts the idea of cooperation between church and state, He does not agree
that the state 1s free to encourage all churches just so long as it treatis:
them all impartially and fairly., Butts develops the thesis that Supreme
Court decisions of the past fifty years point to a strict interpretation
of the sparation principle. He declares,

Despite the clarity of the principle of separation of church and

state as expressed in this authentio historical tradition, there

have been many practices continued which are in effect holdovers from

pre=separation days of the seventeenth and eighteenth centuries.

These practices include religious phraseology in several state con=

stitutions, . . « tax exemptions for religious ingtitutions, « « »
(eto. ) The weight of % dence indicates thl.t these practices are

nghe Lutheran Church--Missouri Synod, resolution from the minutes

of the Board of Directors of the californ.i.a and Nevada District, January
24, 1966 (unpublished),
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exceptions to the principle . « « rather than practices which prove

the principle of "cooperation™ betwoen church and s"l‘::‘ld'e. The prin=-

ciple is clearly "separation” and not "cooperation,

That there is confusion about the principle in The Missouri Synod is
demonstrated by the action of the Western Pastoral Conference and the Upper
Ifichigan Pastoral Conference of the North Wisconsin District of The Lutheran
Church==ligsouri Synod on September 18=19,1945. The pastoral conference '
resolved to oppose the transportation of parochial school children at state
expense, because "the transportation of parochial school children at State
expense is a violation of the constitutional and Ameriecan prinoiple of the
separation of Church and Stnte."ﬂ

The writer of the article which reports the conference action, the
Rev. Roland Dede, begs the gquestion by quoting the Syllabus of Errors of
Pope Pius IX whioh says, "It is an error to say, 'The Church ought to be
separated from the state.'" lir. Dede treats it as a "fact" that provision
of bus transportation for parochial school:pupils is a violation of the
separation prineiple.

Arnold C, Iueller of the Board for Parish Education of the Missouri

Synod replied in the April, 1946 issue of The American Lutheram. He wrote,

We must not permit the threat of Romen Catholic aggression to carry
us to sn extreme position that even can be assailed and perhaps
overthrown.  « « They (the Wisconsin pastors) believe that legis=-
Iation giving parochial school puplils the right to ride in publie
busses is a violation of the Constitution,

Meanwhile, the Lutherans in the state of lNissouri have rallied their

40
R. Freeman Butts, The American Tradition in Religion and Education
1 Preside dison in

(Bostons Beacon Press, 1950), p. 108. DButts quotes Fresidem
support of his view, op. ﬂo' Pe 97 Cpe also 3upra, Pe 41,

4lpoland A. Dede, "Shall the Little Kids Rids or Walk?," The jo ., .-
Lutheran, XIXIX (January, 1946), 11ff,
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forces to dofeat legislation which would ive Lutheran and Cath-

olic pupils of the privilege of riding to school in public school

bussess”

Mueller then refers to the report of the thirty-ninth convention of
the Missouri Synod,”® which included bus transportation in the list of
allowable "social servicea™ that the State may render to all children
irrespective of their school assooliation, After showing that provision
of bus transportation is simple justice, Hr.l_ Iueller concludes, "After
reading Pastor Dede's article I was forced to the conviction that there

has not been enmough olear thinking nn the subject [1talics l.ddsd]."“

He points out that "the opponents of legislation in favor of trans-
porting parochial school pupils in public school busses have to prove that
such legislation is a violation of the principle of Church and State sep-
aration, "0 :

Present-day viewpoints on the relationship between church and state
are based to some extent on the Lutheran confessions. Ermest B. Koenker
disoussed the relevance of the confessions to the Ameriocan situation in an
article in the Concordia Theologiocal lMonthly., After reminding his readers

that "the Confessions were not originally addressed to such a situation™
where the state is looked upon as the highest authority on earth, "Yet their
interests and guiding lines should guide our thinking . . « ‘today."%®

42A. ¢ Mueller, "Shall Parochial School Pupils Ride in Public Sohool
Busea?,” The American Lutheran, XXIX (April, 1946), 102=-3,

“Sugs. PPe 76£f, '
“4ymeller, op. oit.
451544,

46prmest B. Koenker, "The Two Realms and the Separation of Chwch and
State," Concordia Theological lMonthly, XXVII (January, 1956), S.
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Koenker points out that the confessions certainly do not anticipate
by centuriec Jofferson's phrase of a "wall of separation.” He calls atten-
tion to the fact that "when the Anabaptists of the Reformation period
advocated the absolute separation of church and state, the Luytherans in
their Confessions explicitly: rejected their 1&&.“‘1

The reference given is to the Augsburg Confession, the pertinent
portion of which states,

Thoy condemn also the Anabaptists who forbid these civil offices
to Christians,

Thoy condemm also those who do not place evangelical perfection
in the fear of God and in faith, but in forsaking civil offices;
e o« o o leoanwhile, it does not destroy the State or the family,
but very much requires that they be preserved as ordinacnes 25
God, and that charity be practiced in such ordinances. « « ¢

Koenker continues,

Although exact parallels to the American situation cannot be found
in the Confessions, it cammot be denled that the symbols are rele-
vant to our problems, The Augsburg Confession distinguishes more
sharply between the state and the church than did the mediaeval
theory of co-operating organisms in the cor Christianum, The
steps taken toward disestablishment in ¢ éﬁmrioan experience re-
present a progression in this development.

No support for a view of the "absolute" separation of church and
state is found in the early offioial writings of the Missouri Synod. Views
generally held throughout what was then The Evangelical Lutheran Synod of
Missouri, Chio, and Other States are sumariged in the Homiletisches Real=

lexikon. Under the caption, "The United States,™ after referring to the

situation in the early colonies, the situation es of about 1900 is set

47 a4,

“Srugsburg Confession, "0f Civil Affairs,” Concordia Triglot (St.Loulss

Concordia Publishing House, 1921), Article XVI.
“Roonhr, op 2_;_-!.

50Homiletisches Reallexikon, (St. Loulss Success Printing Co., 1910),
Yol. H-L, 741-59,
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forth in the folldwing statement,

l. Die Gemeinden ordnen ihre Angelegenheiten selbst.

2. Kinder werden nicht in die religionslose Staatschule gemmg-n.u

The term used above, religionslose, is neutral in intent; i.e.,
simply "religion=less,"™ schools where religion is omitted. The adjective
"godless™ is not applied here.

The founders and second generation leaders of the ifissouri Synod were
clear in their statements that "grants out of the State's treasury for
churchly institutes, institutions, schools™ is a mixture of church and
state. "Church-related imstitutions should not be subsidized by the
state, "0

According to the views summarized in the Reallexikon the church and
the state should serve one another in a harmonious mutual relationship.
The state serves the church when it grants the church exemption from taxa=
tion for its property. The state does this in our land, because churches
and schools foster education, make for peace, safeguard the welfare and
contribute to the prosperity of the country, and inorease the wvalue of ad-

Joining p:l'operi:!.oa.s8

Under another section with the eaption, "The Churoh should serve the
State,"” the fathers of the Missouri Synod held that this is done "durch
christliche Schulen werden gute Buerger eruog_o'_.g." This conclusion is doc-

umented by essays presented to five district oomnt:lom' .pr!.or to the turan

5ly13d., pe 753

%211,14., p. 755.

55114d., p. 758.




of the contury.“

The church serves the state by producing good eitizens who as "indi-
vidual members of the church exert a powerful and salutary influence on the
life of the state, provided they are fulfilling their obligation as citi-
zons,"

Of this reciprooal, helpful relationship between church and state
Carl S. Mundinger wrote,

The fact that they have two separate and distinct spheres of influence
does not imply that they should assume an attitude of complete indif-
ference toward each other; on the contrary, a mutual friendly recog-
nition and a readiness on the part of each (within the limitations of
its owm soope and sphere) to aid andsaem the other is indispensable
to the peace and prosperity of both,.

Ermest B, Koenker notes that the term "principle of separation of
church and state™ has come to assume almost Constitutional status. "It is
the First Amendment to the Constitution that forms the ground for the
questions in our area,™ he ltltu.s" According to Koenker, Thomas Jefferson
interpreted the First Amendment in terms of “separation of church and state,"
He quotes Arthur E. Sutherland in the Harvard Law Review, who states,

The wall of separation is a very satisfying metaphor. It has a

fine, tangible, £im sound. No one can doubt where a stone wall is.

But a metaphor is gemerally more effective as a slogan than usable

as a definitions and "agreement in the abstrsct,™ as Mr. Justice

Frankfurter sald, "that the First Amendment was designed to erect

a 'wall of separation between church and state,? goel not preclude
a clash of views as to what the wall separates."®

“Ib’.do. Pe 758,
55114,

56\mdinger, op. oit. pp. 50ZL,

Tgoonker, op. oit., p. 9.

581,14,




The church should be grateful for its privileged position. Dr. Koen-
ker points this out by stating,

We must ackmowledge with gratitude the oppatunities granted by the
Bill of Rights for churches and the state to interact constructively
on one another, If they were separated in every respect one would
have reason to fear a weakening of the churches as well as of the
state, At present the church enjoys a privileged position as far

as oonsoription _is concerned, tax exemption [italios added), ohap-
laincies;, ¢« ¢ o 9

He conocludes by telling of the adverse effect that would result from such
an "absolute separation of church and state,"™ by saying,

An absolute separation , «  would deny any participation of the
Christian in political affairs. This would open the door to the
completely secular state, whioch would inoculocate its own--possibly
anti=-Christian-=ideology in the public schools; it would require

a religious devotion to itself, as is not entirely without uvi.donog
even now among spokesmen for the public sochools and for democracy. o

"Absolute separation™ is non-existent. Rather, the American plan

"might be termed benevolent separation,”™ as Stokes describes 11:.61 A

recent study document prepared by theologians of three Lutheran synods
stated that "separation of Church and State in America does not have the
fabsolute® connotation that has sometimes been attributed to it."™ The
dooument also noted that the Bill of Rights does not preaoribe separstion
in the rigid and absolute sense. The statement called for interaction
between Church and stnteosz

The decision of the Federal Supreme Court on the Zorach ocase on

April 28, 1952, upheld the constitutional right of the New York City

591,14,

605,14,

6l3tokes, ope oits, I, 47.

62nLutherans Hit Separation of Church, State," San Francisco lioni-
tor, April 24, 19635, p. 4.
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sohools to release pupils during school hours for religious instruction in
the churches. It was a sequel to the licCollum case in 1948, in which the
Champaign, Illinois, system of religious education olasses in school bullde
ings under churoch auspices was declared unconstitutional,

The Zorach decision represented a shift in viewpoint on the relation
between Church and State, especially since the Everson decision involving
bus transportation of parochial school pupils in New Jersey. In the latter
decision the Court's majority opinion included the phrase, "Neither a state
nor the Federal Govermment can eet up a church (nor) can pass laws which
aid one religion, aid all religions « « ¢ ¢" Stokes observes that the last
phrase ("aid all religions™) in this majority opinion . « « seems seriocusly
questionable."ss He fears that if this principle were oarried out such
established provisions as exemption of taxation for churches, chaplainoies,
oto., would have to be abandoned. |

The concept seemed to be bullding up that the attitude of govermment
toward religion would be one of striot neutrality. But in the Zorach de-
cision the majority of the court went on record to state that the govern=-
ment should encourage the pr actice of religion. It sald in part,

Vie are a religious people whose institutions presuppose a Supreme

Beinge o o« o When the state encourages religlous instruction or

cooperates with religivus authorities by adjusting the schedule of

public events to sectarian needs, it follows the best of our tra-
ditionse « « ¢ To hold that it may not would be to £ind in the

Constitution a requirement that the govermment show a callous in-

difference to religious groups. That would be preferring those

who believe in no religion over those who do believe,

The opinion of the court continues by making the following statement,

The Firat Amendment . « « does not say that in every and all respects
there shall be a separation of Church and State, Rather, it

Stokes, Op. _ﬂ_!-_'h_.. II, 705,
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studiously defines the mammer, the specific ways, in which re
shall be no concert or union or dependence cne on the other.

The preceding paragraphs do not by any means begin to explore the
questions of the degree of "cooperation™ possible, permissible and desira-
bles but it will serve to point out the basic fallacy of holding to a
so=called "absolute separation of church and state."

Dre. Ge Elson Ruff adapts Jefferson's simile to express his hope that
the idea of an "absolute™ separation of church and state will not gain
widespread support when he observes, ™ . « « the wall has not yet been

n66

tightly ocemented shut. It would be a disastrous day for both the

ohurch and the state if it wered

E. Between the Horns of a Dilemma

In California the question of tax-exemption for chmrch=related schools
of less than collegiate grade was complicated by the fact that such exemp=-
tions would benefit the Roman Catholic Church primarily, as has been pointed
out in a preceding ohaptor.es The opponents of tax=-exemption were moved
to take action as they did largely because of this fao*hor.e"

Lutherans who accept this as a valid resson for opposing tax-exemption
for parochial schools falil to realize that they are thrown between the

horns of a dilemma. Failing to see a threat of danger from mthor'qmrtor.

645 upreme Court Upholds Release of Pupils for Religious Education,®
San Franoisco Examiner, (Associated Press), April 30, 1952,

686, Elson Ruff, The Dilemma of Church and State (Philadelphia: Muhlen-

berg Press, 1964), p. 10I.

685upra, Chap.1V, pp. 662f.
75upra, Chap. IIT, pp. 34ff,

- .
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they oppose any measures that will in any way aid the Roman Catholilo
Church, In his book, The Dilemmm of Church and State, G. Elson Ruff de-

soribes the situation when he writes,
lost American Christians are unaware of the extreme contradlction
between the secular oulture in which we are immersed and the Christ-
iean truth regarding our early life., We Protestants respond promptly
when we learn of Roman Catholic plams to extend the influence of
their church by means of the political maghimery, but are hardly
conscious of the morg gerious dangor of subversion of our church
by pagan secularism. 8
Dre Ruff places the Roman Catholio Church on one gide of a triangle;
Rome is "skilled in attempts to capture the state's power for its advance-
ment as 'the one true churash, 69 Protestants, he points ou’, are along
a second aide of the triangle, and should resist the maneuvers of the
Catholic Church as they did at the time of the Reformers. On the third
aide of the triangle are the secularists, whom Ruff desocribes as the
"armies of the kingdom of No-God. When they attempt to wall off the Churoh
from its mission of nurturing a nation in a faith relevant to the social

situvation they too must be rcs:latld."m

Ruf.r, who is also editor of The Lutheran, periodical of the United
Lutheran Church in America, continues by pointing out the nature of the
confusion which results in the encounter of Protestants with the foroces
on the other two sides of the triangle., He writes,

Sometimes Protestants are allied with Roman Catholios against No=God,

as in the struggle with commmiam or in securing a released-=time
foothold for religious instruotion in public schools, Sometimes

saRuﬂ‘. Op. o. Pe 87.
*raa,
701b4d,



Protestants are on a common front with secularists who resist Roman
Catholic encroachment, as in the Vatican embassy affair, Protestants
underatand the Catholiec problem because it has been serious and out
in the open since Protestantism began. But we do not underastand the
secularist problem because it apgea.rs in a new form, and because it
is hidden within our owm hearts.’i

Ruff oriticizes Protestants who, in their opposition to the Roman Catholie
Church, are taking a position with the secularists who would rule out all
religious elements from public education and politiocal life, He writes,

Lack of understanding of this problem is evident in the warm applause
given by Protestants to Paul Blanshard for his public addresses and
books suoh as Ameriocan Freedom and Catholic Power (1949). Mr. Blan-
shard has presented important information regarding Catholic influence
in American life, but he writes primarily from the point of view of 75
the secularist who wiches to banish all churches from public affairs.

Because Protestants and Other Americans United for the Separation of
Church and State (POAU) adopts "the secularist position on exdusion of
religion from the public schools,"™ they are objects of Ruff's tn-!.ti.n:l.llm..’s
He concludes his analysis of the Protestant-=Catholic=secularist triangle
by observing that the triangle

is not eternal, but is likely to continue for a long while. We must

be keenly aware of it, and consider it as & normal complication among
the many whioch have developed in various shapes throughout the centu-
ries, and will develop so long as wo live inw=-at the same time-~the
oity of God and the city of man. We camnot seek escape either in the
direction of daydreaming or the direction of despair. The church,

in some form or other, will continue to be God's instrument to proclaim

" 1bid., p. 88e

vzrb:ld. Of Paul Blanshardf’s book referred to above (Bostons Beacon
Press, 1949 ), Anson FPhelps Stokes says, "The writer's facts on the history
of the Church, eanon law, and traditions are basically sound, Lut owing to
his one=sided selection of material, unsympathetic interpretations, and
failure to appreciate adequately the cultural, moral, and spiritual con-
tributions of the Church to American life, the over=all effect, though con=-
taining much truth, is not wholly fair," Stokes, op. cit., III, p. 778.

"Ruee, op. oit., p. 88.




Hia,’z:lngdcm in a world where it has already come and yet is still ¢o
bes

The Lutheran Church has taken a middle course between extremes fre=
quently,; ©.ge,; in liturgical practices, and in other matters of adiaphora.
In the matter of tax-exemption for parochial schools the action of the
Californis and Nevada District of The Lutheran Church--Migsouri Synod and
of the advisory council of National Lutheran Council schools took a medi=
ating course which had historiocal sanctioni

1. The Lutherans disolaimed, on the one hand, "the right to demand

: exemption for . & & parish schools," and "tax support for them,"
thus repudiating the position of the Roman Catholic Churchj

2. They took issue with those who oharge that tax-exemption of par=

ochial schools vioclates the principle of the separation of church
end statej and

3. They upheld the validity of the claim that tax-exemptions are

properly extended to church properties "as a recognition of the
contribution of the Chwoh and its agencies to the welfare of.
+the S“i&teanvs

The Lutheran Church can continue to make its contribution to a proper
understanding of church=state relationships by being true to its theology

and its history.
Fe The Action of the Two California Districts

Assembled in conventlon June 23-26, 1952, the California and Nevada
District of The Lutheran Church-=lissouri Synod took aoction on the issue
of tax-exemption of non=-profit private schools. In 1927 and again in 1933,
when the issue was before the people of California, the district convention

14, |

"Srme Lutheran Churoh--Missouri Synod, Proooed% of the _l;%#-uoond
Convention of the California and l!evada Distric 23-28, 1 8t
Ioulss Concordia Publishing House, 1962) p. b7. Op. infra, p. 9l.
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held in those years took no actions at any rate the issue is not mentioned
in the Proceedings. The entire memorial, as adobted by the Convention, is
as followss

WHEREAS, The State Logislature has by en overwhelming majority passed
the Viaters Fill exempting non-profit private schools from taxationg
and

Thereas, The measure to exempt private non-profit schools has been
suspended by referendum petition and will be submitted to the voters
of California in November; therefore be it

Resolved, That the California and Nevada District of The Lutheran
Church==Missouri Synod express the following as its attitude on the
question of private non=profit school tax exemptionj

While the California and Nevada District of The Lutheran Church==
lMissouri Synod does not olaim the right to demand exemption for its
parish schools, nor seek tax support for them, it looks upom such
exemptions to church properties as a recognition of the contributiom
of the Church and its agencies to the welfare of the State; and

That, furthermore, if the State should grant tax exemption to non=-
profit private schools, the California and Novada District of The
Lutheran Church-=Missouri Synod would not consider this a violation
of the principle of separation of Church and State, any more than it
would regard the exemption of other church property to be a violations
and

That, finally, it regards the almost unanimous action of the legis-
lature in passing the Waters Bill as being consistent with the above
principles; and be it further

Resolved, that the Californie and Nevada District of The Lutheran

Churoh--Missouri Synod affirm that the above-stated principles recog=-

nize the right of the 1nd17&dunl members to vote according to their

convictions in the matter,

Because the issue was being debated by the publie, the above action
received wide=spread coverage in the press of the state. But it was vari-
ously interpreted, depending on the bias of the persoms or organizations
reporting the action.

The official newspaper of the Roman Catholic Archdiocese of San

a4,




Franoisco, The Monitor, on July 4, 1952 carried the headline, "Lutherans
Ask Yes on No. 5." The caption, together with the sub=heading, "Missouri
Synod Group Baocks Tax Exemption,™ misrepresented the Lutherans' action,
The convention had found the Waters Bill "consistent with the . . « prin-
oiples of the synod} but they had not come out openly in support of the
referendun measure on the ballot,.

The secular press headlines more acourately reflected the olear intent
of the convention resolution. For example, The Oakland Tribune on June

25, 1952 carried the lead, "Lutheramns OK Religious School Tax Exemption,™
The Lutheran Pastoral Conference of Greater Los Angeles (embracing a
large majority of the area included in the Southern California District
of the Mlasouri Synod) on November 14, 1951 passed a resolution in essen=
tial agreement with that of the Northorn California district. The resolu=
tion was not to be considered binding on the consciences of memberx of the
synod, but affirms that exempting from taxation private schools operated
by chwrches does not violate the principle of separation of church and
state any more than does the exempting of churoches, hospitals, eto, The
southern California pastors opposed support of religious schools by tax
funds, and expressed it as their view that "tax exemption . « « is not
giving them support inasmuch as these schools effect a . « '« saving to the
State." The northern district's essertion that it "does not oclaim the

right to demand empeion"?q

is reflected in the southern doowment's de=
olaration that it is "inadvisable for The Lutheran Church==Missourl Synod
to join in any mass agitation either for or against the issue.," The Los

Angeles pastoral conference resolution records its disagreement with “any

" bid.
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religious organization which holds large land-holding smbitions,® on the
one hand, end "with those groups .  « that would attempt to throttle all
private religious eduwoation by excessive taxation or other mm.'n

The resiutions of the California and Nevada Distriot and the Greater
Los Angeles Pastoral Conference of The Lytheran Church-=Missouri Synod
refledt the viewpoints held in common by most members of the Synod as
set forth in official pronouncements and public writings from the 1890's

down to the present.

Ge The Unitary Concept of Education Calls for Equal
Consideration of Churches and Church-Related Schools

As has been demonstrated previously, the policy of exempting church
property from taxation is deeply rooted in American tradition, and has been
supported by numerous state and federal Supreme Court dooisions.lm The
reason for this exemption, as has been stated, :I;s that churches oonkr.ibubo
to the public welfare, Tt has also been stated that the church's freedom
is best maintained and safeguarded when it is not expeoted to pay taxes to
the state. -y

To conclude this chapter on "The lIutheran View™ we shall relate the
Christian day schools of the Missouri Synod to these consclusions regarding
chwoh exemptions, _'l'he Rev. Arthur C, Nits, prul.m}ont of the Califormia

and Nevada Distriot, stated the case when he wrote,

781‘110 Lutheran Chwrch--Missourl Synod, "Resolution Regarding "Waters

Bill, '™ in the minutes of the Lutheran Pastoral Conference of Greater los
Angeles, Southern California District, November 14, 1951 (umpublished).
79% pp. 17££,

ao_s;c_xm._. Ppe 69ff,
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But do not church schools exist for the same purpose as churches?

Cortainly they are not supported at great cost because such parents

as have their children enrolled are dissatisfied with the vmy the

publioc school teaches "the three R's." They are founded and main=

tained to teach religion by gteoopt and example. Doesn't America

need more of this, not less?

liombers of The Lutheran Church-=NMissourl Synod bulild and support
Christian day schools for the same reasons and purposes for which they
build churches and provide for the ministry. Dr. Clarence Peters wrote

in the Concordia Theolog:l.oal lbnthlz,

Churches maintain fulltime religious schools at considerable expense
because they recognize the unitary nature of edusation, They are con-
vinced that it is pedagogically unsound to exclude religious instruc-
tion from the child's schooling and to relegate it to after school
h;uﬁr oraiunday morning. « « « 7Thus religion undergirds the whole

[+ Qe

Then religion is taught only in the church and not in the school and
home, it can hardly be expected that the ohild will have an integrated
and properly balanced view of religlon in its 1ife, 82

Turther historical grounds for the unitary concept of education, which
predicates churches with schools, is suggested by Anson Phelps Stokes, who
writes,

Indeed it (the Lutheran Church, which has nearly approximated the
Roman Catholic parochial=school system) may be considered as in many
ways the effective founder of the modern parochial-school system of
general education under religious auspices, having adopted it bebre
the Councll of Trente « ¢« ¢ It was the early Lutherans, confronted
by their special problems in northern Europe, who most clearly em-
phasized the parish unit as the basis for humenistic education in
addition to religious training. Therefore since Luther's tims the
parochial school has been a characterisfid= Lutheran institution.

1 .
- Arthur C, Nits, "Pastor Challenges Stand of Club on School Tax,"
San Francisco News, August 18, 19562, "Letters to the Editér™ page.

azclirenee Peters, "The Effect of the Trend toward Religious Schools
on Public Schools,” Concordia Theologiocal lionthly, Xi (iay, 1948), 340.
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When the Germans began to settle in the American colonies in consid-

erable numbers during the eighteenth century they always emphasized

the schooling of their children. All the German sects, which were
particularly strong in Pemmsylvania, had their parochial schools,
that is, schools including the ordinary branches of education in
addition to religion. « « « By 1760 all the congregations in Pemn-
sylvania but one r cported flourishing schools. « « « By 1820 -I:hers

were 206 of these parochial schools and eighty-four congregations. 8

Dr. Stokes then takes note of the fact that, when the Pemmsylvania
Legislature first took steps to introduce public schools, the Pennsylvania
Ministerium actually opposed them, fearing that the plen might injure
their educational system. However, by mid=nineteenth century the absence
of a teacher=training school, the growth of free public scnools, and the
shift from German to English in the homes marked the decline of these
parochial schools.

That the founders of the lMissourl Synod possessed a unitary concept
of the nature of education is demonstrated by Article III of their first
Constitution, adopted in 1847, One of its purposes was to be "The train-
ing of teachers . « o the publication of school books « « « the furtherance
of Christian paroohial wlumls.a4

The Missouri Synod's founder and first president, Dr. Carl F, W. Wal=
ther, stated that ™next to the public ministry the chief means of preservimg
and spreading owr Church is the soliocitous promotion of our parochial
schools system."as The synod has acted on this premise ever since., By

1857 there were 114 schools with 5,561 students. By the end of 1956 : o

855 tokes, op. oit., II, 671

Intharan lopedia, Erwin L., Laeker, editor (St. Louiss Concordia
Publishing House %‘. s Pe 610,

85,, c. Stellhorn, A m of Lutheran Schools in America (St. Louis:
Concordia Publishing House, 1938), p. 1le
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the synod's congregations supported 1_.195 Christian day schools with
an earollment of 119,179 pupils and 3,876 tuohera.ss Certainly the
Missouri éynnd has translated the unitary prinociple of Christian educa=-
tion from theory into practice through its parochial sohool.a.’

A further evidence that The Lutheran Church~-Missouri Synod adheres
to the unitary concept of Christian education is alluded to by Stokes,
when he notes as a characteristic of the Lutheran school system "The pro-
viding of instruction at low cost, or free, at the expense of the congre-
gation'.'ea Tt 1s the gemeral practice foz; congregations of the Migsouri
Synod to inoclude the parochial school in the regular congregational budget;
it is thus evidently considered as much a part of the congregation's re-
sponsibility as the pastor's salary, building the church, paying off the
debts, and conducting the Sunday School.

Albert G. Merkens states the policy of the Missourl Synod in the
matter of charges for pupils who attend parochial schais as follows,

As a rule, the congregational schools are maintained By the volun=-

tary acontributions on the part of the members. However, the means

of maintaining them used to be, and in some instances still are,
secured by tuition, payable monthly in advance. About twenty=-five

6 . ;
2 The Lutheran Church=-liissowril Synod, Statistical Year Book, 1955,
(8t, Louiss Concordia Publishing House, 1956), p. 172.

87111 this connection Stokes makes two erronecus statements in one
paragraph of his second volume, op. olt., p. 672. He omits entirely the
information that the Missouri Synod operates a teacher training college
in Seward, Nebraska, raferring only to the school at River Forest, Ill-
inois, The other mis=-statement is that "Most Lutherans belonging to the
synod have been students in these (parochial- grade) schools."™ The our-
rent goal of The Board for Parish Education of the synod is to emroll
one=half of 1ts school age children in its parochial schools. In 1954
thirty=-three percent attended. Dre A. C. Stellhorn, synod's Secretary
for Schools, states that it is his opinion that about forty per ocent of
the communicant members of the symod have attended parochial school.

88340kes, II, 673.
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per cent of the schools in the Synod charge tuition. The tuition

fees, usually very low, having hardly ever sufficed to defray the

expenses of the school, and the deficit is made up by members of

‘the congregation through voluntary contributions. The Synod dis~

courages the charging of tultion-fees and ensourages its members,

whether they have caldren or not, to support the school as a mis=-
sionary enterprise.

As Clarence Peters states, "The Lutheran Church==liissouri Synod has
mainteined its own elementary schools since it was founded in 1847, because
of the unitary concept of education which is basio in the Lutheran philo-
sophy of education."C For the same reasons that validate the tax-exemption
of churches the parochial schools of the church may lay claim to tax-
exemption,

In the present chapter we have stated that certain “un-Lutheran®
views are held by many in the church although they are not to be found in

the prln‘l:eé mter'.la;.; of The Lutheran Church-=Migsouri Synod. These in-
clude the idea that the Fourth Commandment demands that the church should
not take any action to change laws affecting churches and religion, and the
related idea of an "absolute™ separation of church and state. We have
demonstrated that historiocally the relationship between church and state
has been and should be one of friendly cooperation, while both remain
striotly apart in funotion and method.

lore prevalent seems to be the opinion that churches and their agen-

cies should pay taxes, whereas Lutheran history and practice indicate a

middle courses while accepting tax-exemption gratefully, the church seeks

89)1bert G. Merkens, op. oit., p. B, quoting Statistioal Year=book of
the Missouri S for 1932, p. 163, and Proceedings of the Thirtieth Con-
ﬁtﬁm;zgﬁﬂhd Lutheran Synod of Missouri, Ghio, and Other
States » Pe .

9Opeters, op. oit., p. 348,
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no aotual tax support for its institutions.

Thile remaining vigilant against the encroaclments of the Roman Cath-
oliec Church on religious liberty and the extensions of 1ts power, the
church should beware of throwing in its lot with the secularists., The
Intheran Church-~Missouri Synod has officially walked this middle way, and
the two distriots of the synod in California have followed the same course
in their resolutions regarding the measwres which exempt their Christian
day schools from taxation.

Finally, the unitary concept of eduwation, which underlies the Mis-
souri Synod's determination to maintain parochial schools, suggests that
the politiocal theory whioch justifies exemption of chwrohes from taxation

applies equally to the schoolas of the chwrches.




CHAPTER VI
SUMMARY AND CONCLUSIONS

The most significant decisions of the Federal Supreme Court in the
area of church-state relationships in the past decade have dealt with the
problem of the emount and nature of ald certain political units may extend
to religious education., These decisions have dealt with transportation
of parochial school pupils at public expense and with released-time relig-
ious education on and off school premises. Relevant to our study was the
Federal Court opinion which, in effect, upheld the constitutionality of a
California statute exempting non=-profit private schools of Joss than col=-
legiate grade from taxation. This study was justified because there was
a great deal of confusion and veriety of opinion smong Lutherans, also of
the HMissouri Synod over the issue from 1961 untll late 1956. Looking to
the future, this study is further justified by the certainty of continuing
tension and debate over the question of direct or indirect aid to religion.
One of the fool of continuing debate will be the question of tax-exemptions,

Our task was to discover, desoribe and evaluate the arguments posed
for and against the extension of tax-exemption to parochial grade and high
schools in the State of Californis. This evaluation was made in tho iight
of historic Lutheran theology, principles and practices, and throuzh the
application uf newer insights that spring from a greater consciousness .of
the obligations of the church toward soclety

The arguments adduced for or against tax-exemption of parochial
sohools came from three directionss (a) From an alliance of Protestants,

Jews, Masons, secularists, public school people, amnd opponents of a further
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narrowing of the tax base, all of whom were joined by a common bond of op-
position to ‘the Roman Catholic school system; (b) From the central apparatus
of the Roman Catholic hierarchy; and (o) From the operators of non-Catholie
Christian day schools, largely Lutheran and other theological "conserva=
tives."

Our conclusions are as followss

l. A major portion of our study was devoted to the chief charge levelled
by the opponents of tax=exemption, viz., that such exemption is in fact a
viclation of the principle of the separation of chwoch and states This
opinion is held because of their contention that exemption from taxation
is, in effect, a subsidy of religion by the state.

2. Semantically it may be possible to distinguish between a direct
grant of funds and tax-exemption, i.e., relief from the necessity of paying
money o the state., However, it should be recognized and readily admitted
that tax-exemption is, in fact, "an indirect subsidy."

3. In the view of those who hold to an “absolute™ separation of
church and state tax-exemption of churches as well as of church-related
schools logiecally would be oonsidered a violation of the prineiple of the
separation of church end state. We hnv? denmonstrated that an "absolute"
separation of the two realms is wwise, impossible and contrary to the
American tradition as sustained by the cowrts.

4, This history of the American courts up to and inoluding the de-
oision of the California State and the Federal Supreme Courts relative to
the California tax-exemption statute, demonstrates that the state is to

encourage the mractice of religion., The state is not hostile, nor even

neutral, but cooperative with the church, The American plan "might be
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termed benevolent e&ati.on."]' :

6e Consistent with this friendly spirit ‘toward religion, tax=
exemption for perochial schools is normative in American history, and
is now the praoctice in all forty=eight states,

6s In addition to the fact that parochial schools qualify for tax=
exemption because of their integration with the church, there is the fur=-
ther consideration that they serve a public welfare funotion, Education
of children is for the public benefit, and thus these schools qualify as
"gharitable institutions™ under tax-exemption statutes as is the case in
California.

7« The view that churches and thelr related institutions should pay
taxes, as advocated by some Lutheran spokesmen, is contrary to the Ameriean
tradition for nearly two hundred years, and does not properly recognisze
the principles alluded to in the preceding two paragraphs.

8e Although the church does not have the right to demand considera=-
tions from the state, it should not on the other hand adopt a passive at-
titude toward the laws and lo gislatures of the state. Rather, tho church
cehould encourage the legislature to act to promote the spirit of coopsration
between church and state, and to recognize in every possible constitutional
way the public welfare funoctions of the church. The leadership of the -
church should, therefore, take a more active role in shaping the convic=
tions of its members as Christian ocitizens.

9, Specifically, in the case of tax-exemption for parochial schools,
the Lutheran attitude has been shown to be that exemption from taxation is
gratefully accepted if the beneficent state accords the privilege. However,

ynson Phelps Stokes, Church and State in the Unitéd States (New Yorks

Harper and Brothers, 1960), I, 47.
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we have demonstrated that the basis for tax-exemption lies in the faot
that religion contributes to the public welfare; that tax-exemption is
part of the "benevolent separation™ practice of the United States . govern=
ments and that the Lutheran Church's "unitary conscept of Christian educa-
tion™ underlies its support of parochial schools. For these reasons the
church should not continue to take a passive or submissive attitude toward
such "indirect subsidy,™ but should rather work to maintain tax-exempt
status where it is challenged and to seek it where it is not extended.

10, Since the days of Martin Luther the Lutheran Church has recog=
nized the nature of the tension with the Roman Catholie Church, particu=-
larly on dostrinal grounds, However, in opposing the Roman Catholie Church
there is a grave danger that Lutherans may adopt the secularistic attitudes
and programs in the area of church-state relationships. The former may
teach false dootrines in their schools and espouse a broader idea of the
role the church should play in the ptutn the latter would rule out all
religious elements from public education and political 1life. The Lutheran
Church must continue to be alert to dangers arising from both sides. |

11, Certain applications of the tax-exemption principle will be
questioned in the future, and certain ocases of this nature will be brought
before the courts. But there will be no disposition on the part of the
supreme courts to alter the general principle of tax-exemption for religious
institutions, However, there will be those who will continue to question
the validity of the well-established principle. The church should not hesi=
tate to defend its tax-exempt status whereever it is ocalled into question,

present themselves for further study. Among these are the followings
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1. A thorough study of the prevalence of "un-Lutheran" views of the
relationship between church and state. Such a study would include the
official journals and writings of the several synods in America, and a
controlled survey of the rank and file olergy and laity of the Lutheran
Church in Amerioca as well as the leaders,

2, The excessiveasquisition of property by the Roman Catholie Church
is a question which was scarcely touched on in the arguments advanced by
the opponents of parochial school taxe-exemption in California. However,
in a lerger study of tax-oxemption for churches and churoch-related insti-
tutions such an analysis should be undertaken.

3. The charge is frequently made that "parochial schools of the Roman
Catholic Church are un-demooratio competitors of the public school.™ Tie
have demonstrated briefly that Lutheran schools could not be viewed as un=
democratic nor subversive to the public school. However, the subject as
it relates to Roman Catholic schools invites exploration.




APPENDIX A
Exemption Procedures--State by S'htol

1l, States with "self-executing" Constitutional Exomptionss

Alabama, Arkansas, Floride, Kansas, Kentucky, Louisiana, Minn-
esota, New Mexico, New York, Oklahoma, South Carolina, Virginia

2. States where Constitution gives Legislature option to exempt
such property if 1t sees fit to do sos

Delaware, Idaho, Washington, Wyoming

3. States where Constitution is silent on tax=-exemption and matter
is vested in Legislatures

Connectiout, Iowa, Maine, Maryland, Massachusetts, lMichigan,
Mississippi, New Hampshire, Oregon, Rhode Island, Vermont,
Wisconsin,

4. States where Conmstitution authorizes exemption but legislation
is necessary to implement Constitutional provisionss

Arizona, Colorado, Georgia, Illinois, Indians, Missowri, Montana,
Nebraska, Nevada, New Jersey, North Carolina, North Dakeota, Ohio,
Pemmsylvania, South Dakota, Tennessee, Texas, Utah, West Virginia

lcomp!.led by Californians for Justice in Education, Speakers' Manual
and Fact Book (San Franoiscos 524 deYoung Building, [1952]%:%5@,

Pom:

b |




APPENDIX B

A Listing of Court Decisions in States where
It was Necessary to Hold that Schools Are Charities in Order

to Exempt them from 'rmtiml

ae, Massachusettss

Board of Assessors of Boston v. Garland School of Home Making,
Mass, 6 N.E., 2d 374, (1957)

Assessors of Boston v. World-Wide Broadoasting Foundation (lass.),
59 H.E. 188 (1945).

be HMinnesotas
In re Grace (Minn.), 8 N.W, 761. (188l1)
¢ Ohlos
Gerke et al, v, Purcell, 25 Ohio State Rep. 229. (1874)

College Preparatory School for Girls of Cinoinatti v, Evatt,
Tax Commissioner (OChio) 69 N.E. 2d 142, (1945)

d. Marylands

1(':.: Gt;urt of Baltimore City v, St. Peters Academy, 50 Md. 321.
1878

6, Pornsylvanias
Burd v. School District, 90 Pa. 21. (1879)
Northampton County v. Lafayette (Pa.) 18 Atl. 516. (1889)

Barnes Foundation v. Keely (Pa.), 164 Atl. 117. Sn.d.)
Barnes Foundation v. Keely (Pa.), 171 Atl. 267. (n.d.)

lprief Filed Amloi Curise. In the Supreme Court of the State of Cal-

ifornia, S.F. Number 19026, (Los Angeless Parker and Sons, Inc., Law
Printers, 1966 ), cover page, and pp. 17=41.




£o

he

i.

106
Kentuockys
lorgan v. Presbyterian Churoh (Ky.), 101 S.W, 338. (n.d.)
Illinoiss

School of Domestic Arts and Solences v, Carr, County Collector
(111.), 168 N.E. 669.

New Jerseys

State v. Johnston, Collector (N,J.), 46 Atl. 776.
State v. Brakeley (N,J.), 50 Atl. &89,

New Yorks

People v, Barton, 71 NYS, 933.




APPENDIK C

Portion of the Majority Opinion
of the Supreme Court of the State of California in the
Tex Bxemption Issue, 1966

The major portion of the majority opinion of the Supreme Court of the
State of Califormia dealing with the First Amendment of the United States
Constitution is included herein, since the record of the opinion may not
be easily accessible to the student of ohurch-state relations. The opinion
stated, in part,

The validity of the exemption is also challenged on the theory that
it contravenes that portion of the First Amendment of the federal
Constitution which forbids the enactment of laws respecting the
establishment of religions ¢ ¢ ¢

In the first place, it is apparent that the exemption was enacted to

promote the general welfare through encouraging the education of the

young and not to favor religion, since it is not limited to schools

maintained by religious groups but applies also to those operated by

other charitable organizations, Under the cirocumstances, any benefit

received by religious denominations.is merely inoidental to the

achievement of a public purpose, An analagous situation was presented |

in Everson ve. Board of Education, 5350 U.S, 1, where ¢ « the court :

reasoned that the statute (to furnish transportation to parochial |

school children) was designed to promote the general welfare . « .

and that the First Amendment does not require that govermment be hos= ]

tile to religion, l
|

Secondly, even if we regard the exemption as benefiting religious
organizations, it does not follow that it violates the First Amend-
ment. The practice of granting tax exemptions benefiting religious
sects began in the oolonial period. « « « No case has been found
holding that the granting of such exemptions is contrary to state or
federal oconstitutional provisions prohibiting the support or eatab-
lishment of religion, and, where the matter has been raised, the
‘exemptions have been upheld o « « ¢« The United States &

Court, in disoussing the prohibition of laws respecting the uhblhh-
ment of religion, recently stated that the n'hndnrd of cons ;
ality is the separation of church and state iy oERh
like many others in constitutional law, is &f
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Ve Clauson, 343 U.C. 308, 314) @

The principle of separation of church and state is not impaired by
granting tax exemptions to religious groups generally, and it seems
clear that the First Amendment was not intended to prohibit such
exemptions., Accordingly, an exemption of property used for educa=-
tional purposes may validly be applied to aorool property owned and
operated by various religious organizations.

1
The Recorder, Dailly legal Journal for San Francisco Courts, Jume 19,

1966, pe l.




APPENDIX D
Action of Opponents of Tax-Exemption as of May 1, 19567

(The body of the thesis was completed on lMay 1, 1957 when it was an=
nounced in Saoramento that a committee of Californians for Public Schools
vwas formed to present an initiative measure to the electors to eliminate
the present exemption of religious or non=-profit private schools from prop=-
erty taxes. By the end of the first week in May the Committee had mailed
a letter and coples of the petition to qualify the measure for a place on
the ballot to every clergyman on the mailing list of the Northern Calibrnia
and Nevada Council of Churches. )

Following are the pertinent portions of the "Initiative Measure to
be Submitted Directly to the Eleotors™ as stated on the petition to be cire
culated for qualifying slgnaturest

TAXATION OF SCHOOL PROPERTY OF RELIGIOUS AND OTHER NONPROFIT ORGAN=-

IZATIONS. INITIATIVE CONSTITUTIONAL AMENDMENT, Amends section lo

of Article XIII of the State Constitution by providing that the

property authoriszed by said seotion to be exempted from taxation

shall not inolude eny property used or owned, directly or indireotly,

in whole or in part, for any religious or other school or school

purposes of less than collegiate grade, unless such property shall

be used, ovned and held exclusively for the blind, uentally retarded

or physically handicapped. Does not affect exemptions granted by

other sections of the Constitution.

The change in Seotion lo is as follows:s

As used in this secotion) "property used exclusively for religious,
hospital or charitable pirposes™ shall not include any property used,
held or owned, . « « for any parochial, sectarian, denominational, or
other school or school purposes of less than colle giate grade;, « «
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